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Thedefendant, William Glenn Rogers, appeal shisconvictionsby ajury for first degree premeditated
murder, first degree felony murder in the perpetration of a kidnapping, first degree felony murder
in the perpetration of arape, especially aggravated kidnapping, rape of a child, and two counts of
criminal impersonation. The felony murder convictions were merged into the first degree
premeditated murder conviction. Following a separate sentencing hearing, the jury found that the
proof supported four aggravating circumstances beyond a reasonable doubt: the murder was
committed against a person less than twelve years of age and the defendant was eighteen years of
age or older; the defendant had previously been convicted of one or more felonies, the statutory
elements of which involve the use of violence to the person; the murder was committed for the
purpose of avoiding, interfering with or preventing alawful arrest or prosecution of the defendant
or another; and the murder was knowingly committed, solicited, directed, or aided by the defendant
while the defendant had a substantial role in committing or attempting to commit, or was fleeing
after having a substantial role in committing or attempting to commit, any rape or kidnapping. See
T.C.A. 8 39-13-204(i)(1), (2), (6), and (7). The jury further determined that the aggravating
circumstances outweighed any mitigating circumstances beyond a reasonable doubt and sentenced
the defendant to death for the murder. He received an effective consecutive sentence of forty-eight
years in confinement for the other offenses. The defendant raises the following issues for review:
(1) whether the evidence is sufficient to convict and to support a sentence of death; (2) whether the
trial court erred in failing to grant the defendant’ s motion for achange of venue; (3) whether thetrial
court erred by not suppressing the defendant’ s statements to the police; (4) whether the trial court
erred by not suppressing the defendant’ s statementsto third parties; (5) whether thetrial court erred
by excluding two jurorsfor cause; (6) whether thetrial court erred by limiting the cross-examination
of Jeremy Beard; (7) whether thetrial court erred in admitting aphotograph of thevictim’ sskull and
a photograph of the victim taken during her life; (8) whether the trial court erroneously instructed
thejury onthedefinition of “intentional” inthefirst degreemurder charge; (9) whether thetrial court
erred by failing to instruct vehicular homicide as alesser included offense of first degree murder;
(210) whether T.C.A. 88 39-13-204(f) and 39-13-204(h) are unconstitutiona; (11) whether the
proportionality review mandated by T.C.A. § 39-13-206 is inadequate because it fails to apply
meaningful standardsfor determining whether adeath sentenceisdisproportionate; and (12) whether
the death penalty isunconstitutional becauseit isimposed in adiscriminatory manner. We conclude



that the evidence is sufficient to support the jury’ s verdict and sentencing, that no errors requiring
reversal exist, and that the sentence of death is proportional to the penalty imposed in similar cases,
considering the nature of the crimes and the defendant. Accordingly, we affirm the convictionsand
the sentence of death.
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OPINION

FACTS

Guilt phase

Thiscaserelatesto the assault on and killing of nine-year-old JackieBeard. OnJuly 3, 1996,
the victim, fourteen-year-old Carl Webber, and twelve-year-old Jeremy Beard were playing outside
the Beard children’s home when the defendant approached them. The children had seen the
defendant, who identified himself as Tommy Robertson, drive by them earlier while they were
playing a a “mud hole” in Whitlow’s Hollow near the Beard children’s home. The defendant
offered to takethe children swimming and told them he had fireworks. He aso told the children that
he was an undercover police officer and that he was looking for someone named Scott Hall. The
defendant appeared to be carrying awalkie-talkie, but it is unclear whether he ever communicated
viathewalkie-talkie. Thedefendant left and thevictim went hometo get her mother, Jeannie Meyer.

Jeannie Meyer returned to the “ mud hole” with her daughter. Soon thereafter, the defendant
arrived with fireworks. The defendant told Ms. Meyer that he was an undercover police officer
named Thomas “Tommy” Robertson. He said he was a partner of Allen Norfleet from the North
Precinct. He then commended Ms. Meyer on finding out who he was because there are “alot of
sickosin theworld.” He also advised Ms. Meyer that he knew her mother-in-law, who owned a
local restaurant, and her brother-in-law. Heinquired about taking the children swimming, and Ms.
Meyer responded that they were not allowed to go anywhere with anyone. Ms. Meyer then took the
children home, and the defendant left also. Thereafter, Ms. Meyer talked to the children about



strangers. At tria, Ms. Meyer testified that she told the children that they should stay away from
strangers, even if they thought they might know them, and that they should never go near avehicle
occupied by astranger. Shealso told the children that people sometimes lie and are untruthful about
their identity and that some people carry fake police badges.

Thefollowing day, July 4, 1996, the defendant, hiswife, Juanita Rogers, and Mrs. Rogers's
granddaughter went to Land Between the Lakes for apicnic. While there, the defendant and Mrs.
Rogers granddaughter went for awalk. They walked along distance down adirt road near Dyer’s
Creek. Upon returning from the walk, the defendant told hiswife that “you could bury abody back
here and nobody would ever find it.”

At approximately 5:30 am. on July 8, Mrs. Rogerseft for work at the Busy Bee restaurant,
which was next door to the Rogers' residence. Mrs. Rogerssaw her husband that morning and again
before lunch. Thereafter, she did not see him again until approximately 6:00 p.m. The defendant
was driving hiswife' s white Chevrolet that day.

During the afternoon of July 8, 1996, at approximately 1:30 p.m., the defendant appeared at
the Meyer residence. He advised Ms. Meyer that he had lost his keys on July 3 and asked that they
“keep an eyeout” for the keys. Ms. Meyer responded that neither she nor the children would bein
the areawhere they had met earlier because she had a doctor’ s appointment in approximately thirty
minutes. Hethen told her that if they found the keys, she should call Sergeant Brian Prentice with
the county police and tell him they had found Tommy’ skeys. During the conversation, the victim
and Jeremy came outside and stood on the porch where the adults were talking. After the
conversation, Ms. Meyer and her children went inside their home, and, according to Meyer, the
defendant walked down the hill in front of their home in the direction of anearby abandoned trailer.

Once the family was inside the home, the children began to watch television. Soon
thereafter, the victim began to ask her mother if she could go outsideto pick blackberriesto taketo
the doctor’s office. Ms. Meyer refused at first, but after more requests, she told her daughter she
could go outside after changing her clothes. The victim changed into aMinnie Mouse T-shirt with
hot pink circleson thefront, teal blue shorts, and apair of new multi-col ored leather woven sandals.
Ms. Meyer told her daughter that they would be leaving in fifteen minutes for the doctor’s
appointment and instructed her not to go looking for thelost keys. Ms. Meyer believed her daughter
left around 1:40 or 1:45 p.m. Ten to fifteen minutes later, Ms. Meyer went outside to get her to go
to the doctor’ s appointment. Shelooked for her and called for her, but received no response. She
and Jeremy droveto theareaknown asWhitlow’ sHollow, where they had met the man they thought
was Tommy Robertson the week before. During their drive, they called out the victim’s name, but
still received noresponse. They stopped and asked Joey Sauers, whose mother and stepfather owned
the property known as Whitlow’ s Hollow, if he had seen the victim. He had not, nor had he seen a
whitevehicleintheareathat day. Sauersestimated that it wasapproximately 2:00 p.m. when he met
Ms. Meyer looking for her daughter. Sauers's mother and stepfather, Paul and Jackie Whitlow,
began to help Ms. Meyer search for the victim. Ms. Meyer returned home to leave a note for her
husband that they were out looking for the victim. Shethen began knocking onthe neighbors’ doors



to seeif anyone had seen thevictim or knew anyone named Thomas Robertson. Oneneighbor, Mike
Smith, saw a white vehicle with a black front end driving in the direction of Whitlow’s Hollow
around noon or 1:00 p.m. on July 8. He saw the same vehicle pass by his house again around 2:00
p.m.

During her search, Ms. Meyer saw what she believed were a set of footprints up the side of
abank and down the road in front of the abandoned trailer. She also saw a set of footprints that she
believed looked like her daughter’ snear the“mud hole.” Shereturned home shortly after 3:00 p.m.
Her husband was home at the time. Shetold him that the victim was missing and that the man who
had identified himself as Tommy Robertson had been at their house earlier. Mr. Meyer told hiswife
to call 9-1-1, and he went searching for the victim. The 9-1-1 call was made at 3:26 p.m. Law
enforcement officers soon arrived, along with a K-9 unit, to search for the victim.

At some point after 6:00 p.m., the defendant arrived homein muddy pants. Hetold hiswife
he had been in a tobacco field on Dover Road. According to Mrs. Rogers, the defendant’s pants
were muddy at the knees and looked like they had been wiped off. Although his pants were muddy,
Mrs. Rogers noticed that his shoes were clean. She also noticed that there was a spot of blood on
his shirt. When Mrs. Rogers questioned her husband about the blood, he responded that he must
have cut his finger. Mrs. Rogers had been waiting for her husband to come home because she
needed her car to take her granddaughter to school. When she got in her car, she noticed small
fingerprints on the passenger side windshield. Mrs. Rogers asked her husband if asmall child had
beeninher car, whichhedenied. Mrs. Rogersexplained that thefingerprintsor hand prints appeared
to drag downthewindow. Mrs. Rogersalso noticed that although she had given her husband money
to put gasoline in the car earlier that day, there was little gasoline in the car.

During the evening of July 8, Jeannie Meyer wasinterrogated by law enforcement about the
disappearance of her daughter. At approximately 9:00 p.m., she went to the police station and gave
a description of the man who had identified himself as Tommy Robertson. Ms. Meyer
acknowledged at trial that shewasinitially asuspect in the disappearance of her daughter, which she
believed was not unusual in the disappearance of children. She admitted that the police report
showed that her daughter disappeared around 1:00 p.m., but she said the report was simply wrong.
Ms. Meyer also admitted that the police had questioned her about being involved in cocaine
trafficking, and she suspected that her phone lines were tapped following her daughter’s
disappearance. Ms. Meyer was not satisfied with the investigation conducted by the Montgomery
County law enforcement officials. The family conducted their own investigation into the victim’'s
disappearance and brought in Billy Hale with the National Missing Child Locate Center.

OnJduly 9, 1996, theday following thevictim’ sdisappearance, Mrs. Rogersaccompanied her
husband to the garbage dump. Mrs. Rogersthought it was unusual that her husband took only one
bag of trash all the way to the dump. According to Mrs. Rogers, the defendant took the bag of trash
out of hiscar and drove her white Chevrolet to thedump. Enroute, she noticed that her car had been
cleaned from the day before, both inside and out, but the defendant denied cleaning the car. He



stated that the car was washed off by the rain, to which Mrs. Rogers stated it could not have rained
inside the car.

As aresult of the officia law enforcement investigation into the victim’ s disappearance, a
composite drawing of the suspect in the victim's disappearance was printed in the newspaper.
Sergeant Brian Prenticerecelved threetel ephone call sadvising that the defendant resembled theman
in the composite drawing. One of the phone calls came from Jerry Wayman. He said that he had
sold the defendant a cellular telephone prior to July 8 and that he and the defendant had discussed
Wayman’ s purchase of ascanner. Based on theinformation from the telephone calls, Sergeant Cliff
Smith attempted to locate the defendant.

Sergeant Smith first located Mrs. Rogers, who told him that the defendant was working at
MidasMuffler. Sergeant Smith found the defendant at Midas Muffler and questioned him about his
whereabouts the previous several days. The defendant told the officer that he had been to Paris
Landing State Park on Saturday and Sunday July 6 and 7. He said he had been home all day
Monday, July 8 with hiswife. He denied that he had ever been to the area where the victim lived
and disappeared. Helater admitted that he had afriend, Allen Norfleet, who was asergeant with the
Clarksville Police Department who lived in the area and that he had visited him about a month
earlier. He denied possessing any fireworks. To corroborate his story of visiting the lake, the
defendant showed the officer some floats and an air mattressin histrunk. Sergeant Smith returned
to the Rogers's residence to discuss his investigation with Mrs. Rogers. At some point that
morning, the defendant called hiswife. She asked him what was going on, and hetold her that two
detectives had come to talk to him and wanted to search his car. She asked why they would want
to do so, and he responded that he had no idea. During their conversation, she asked the defendant
what he had told the officers about hiswhereabouts on Monday, July 8. Hetold her that he had been
with her the entire afternoon. When she disagreed with him, he stated she must have her dates
wrong.

Sergeant Smith returned to the defendant’s place of employment for further questioning.
After talking briefly with the defendant, Sergeant Smith asked the defendant to accompany him to
the police station. Although the defendant was hesitant at first, he agreed. The defendant drove
himself to the station where he was questioned by Sergeant Smith, Steven Hooker, a special agent
with the F.B.I., Bret Murray, a special agent with the F.B.l., Jeff Puckett, a special agent with the
T.B.I., and Billy Batson, an investigator with the Montgomery County Sheriff’s Office. Sergeant
Smith presented the defendant with three forms. awaiver of rights form (Mirandaform); a consent
to search the defendant’ sresidence; and a consent to search the defendant’ svehicle. Smith read the
defendant his Miranda rights, and the defendant signed all three forms at 11:18 am. on July 11,
1996.

Initially duringtheinterview, thedefendant admitted hehad beenintheareawherethevictim
lived on the day of her disappearance, but he denied being involved in the disappearance. The
defendant explained that he shot fireworkswith three boyson July 3in the Cumberland Heightsarea
wherethevictim lived. He stated that helost akey to his shed during that time and that he returned



on July 8 to search for it. He admitted speaking with Jeannie Meyer and telling her to notify Allen
Norfleet if shefound the key. He denied that the victim was present during that conversation. The
defendant said heleft the M eyer residence and walked to an abandoned trail er because he had to use
the bathroom. He said he defecated on a curtain inside the trailer and threw the curtain out the
window. Hesaid hedroveto awaste management plant to inquire about employment but discovered
that the help wanted sign had been taken from the window. He said he went home and called his
wifeto tell her that the help wanted sign was gone. He stated he was at home from approximately
3:30t0 4:00 p.m., when he left to drive around looking for work. He said he returned home again
around 5:45 p.m.

The defendant accompanied officersto hisresidencefor asearch of the home. Whilethere,
the defendant agreed to submit to a polygraph test. Following the test, the defendant changed his
story. He admitted that the victim had been present when he spoke with Ms. Meyer on July 8. He
stated that after he left the trailer, he entered his car and smoked a cigarette. He said he began to
back up and leave when he felt athud. He thought he had hit atree, but when he got out of hiscar,
he saw the victim underneath the car. He stated he did not know what to do. She had blood coming
from her nose and was having difficulty breathing. He found one of his old shirtsin the trunk and
used it to cover her head. He placed her in the passenger side of his car. The defendant stated he
drove to the bridge on Zinc Plant Road, saw there was no traffic, stopped his car, and threw the
victim'sbody into theriver. He said that the victim was wearing multicolored sandals and that one
of them had come off her foot. He grabbed the shoe and threw it also. Hetold the officers that he
had not seen her until he ran over her. He stated that he did not touch her “in any way sexually or
abusive.” The defendant reduced this story to writing and signed the statement. He also signed a
picture of the victim to verify that the picture portrayed the person he struck. The defendant
consented to a body search and was taken to the hospital where hair and blood sampleswere taken.
The defendant was placed under arrest, following which the defendant asked if hewould be charged
with vehicular homicide. The defendant called his wife, telling her he had confessed to vehicular
homicide and would be home in a couple of hours.

The following day, July 12, 1996, the defendant was questioned by Agent Murray, who
readvised him of his Miranda rights before the interview. The defendant confirmed his statements
of the previous day and gave a second written statement in which he admitted that the victim had
been in the passenger seat of hisvehicleon July 8. He stated that they talked for about five minutes.
He said she got out of his car because she said her mother had to go to the doctor. The defendant
told Agent Murray that after the victim got out of his car, he ran over her.

Also on July 12, the defendant went with the investigators to the area where he said he had
run over thevictim. The defendant also showed investigators where he claimed to have thrown the
victim’'s body into the river. The defendant reenacted the events of July 8 at the site visit. The
defendant’ s court-appointed attorney was present during the site visit.

In addition to the defendant being considered a suspect, the Meyers were also initialy
considered suspects but were ruled out early in the investigation. Quinton Donaldson, a friend of



the defendant, was also a suspect. Donaldson drove awhite Camaro and was in the Cumberland
Heights areaon the day of thevictim’ sdisappearance. Infact, an officer spotted the Camaro parked
at a residence a couple of miles away from the Meyer’s residence and stopped and questioned
Donaldson during the initial search for the victim on July 8. Later, Donaldson gave a written
statement to Agent Puckett in which he stated that he was the person who threw the victim’s body
into the river, but he ultimately recanted that statement, denying having any involvement in the
victim’s disappearance.

During thesearch of thedefendant’ swhite Chevrol et Cel ebrity, authoritiesfound ahand-held
telescope, acellular telephone power cord, and acigarette lighter cellular telephone charger. Later,
when the vehi clewas processed, they found Doral-brand cigarette buttsin the ashtray and an empty
Doral wrapper stuck over thevisor. They also found aMotorola cellular telephone, a can of glass
cleaner, and a Tennessee map open to the Middle Tennesseeregion, including the Land Between the
Lakesarea. A floor mat wason thedriver’ sside of the vehicle but not on the passenger’ sside. The
vehiclewas also searched for trace evidence, including glass, hair fibers, shoetracks, andtiretracks.
No fingerprints were found in the white Chevrolet that matched either the defendant or the victim.
The defendant’ s 1984 blue Oldsmobile was a so vacuumed for fibers. The authorities al so searched
the defendant’ s residence where a scanner radio was found. Carpet fibers were taken from the
residence.

In addition to giving astatement to law enforcement officials, the defendant spoketo several
other people about hisroleinthevictim’ sdisappearance. On July 14, 1996, the defendant’ s mother,
Cynthia Schexnayder, and hishalf-brother, Martin Schexnayder, traveled to Tennesseeto meet with
the defendant in jail. The defendant recounted the same story to his mother that he had given the
police in his written statement. He told her not to worry because “al they could get him for was
vehicular homicide.” Hetold hishalf-brother that he had cut grass near a park and was|eaving when
he backed over alittle girl.

David Ross testified that as a reporter for the Clarksville Leaf Chronicle, he covered the
victim’ sdisappearance and talked with investigators and thevictim’ sfamily. Hesaid that in August
1996, hetalked with the defendant by telephone. The defendant told Mr. Rossthat hetold the police
that he had run over thevictim in order for them to let him go home. The defendant admitted to Mr.
Rossthat the victim had beenin his car, but he said helast saw her walking down the hill toward the
woods. He denied knowing where the victim’s body was but “figured” it would be in the water
somewhere. He also said that he did not believe that the police were really looking for her.

The defendant sent aletter addressed to Wilbur Meyer, Jeannie Meyer’ s husband, from jail.
The letter read as follows:

Wilbur, don’t ask mewhy | am writing thisletter because you arejust
as hard-headed as T.B.I, F.B.I, and Montgomery County police. |
apologize for saying | did something | didn't. | saw themon T.V.
accusing you and your wife of selling her for drugs. That really



pissed me and my wife off. | just had afeeling that if she died, she
would be in the river because of dreams that | had and the
configuration of theland. That'swhy | got on T.V. assoon as| did.

| am going to close this letter now, but if you will do a one-hundred
and eighty degree turn, you might find her. You are wasting too
much energy trying to blame me. | didn’'t hurt her in any way. | told
the police over and over that that’ s thelast time | saw her wasin my
rear view mirror by the mud hole. When you do find her, you will see
or she will tell you that |1 had nothing to do with this. Sincerely,
Glenn. P.S. Helpmeand | will helpyou. Seeif you can get my wife
totak tome. .. Call her and if shewill talk to me, | will help you in
any way that | can.

He also placed several collect calls to the Meyer residence. The Meyers testified that they spoke
with the defendant, hoping to find thevictim. The defendant also left several messagesfor hiswife
in which he stated that if she would talk to him, he would tell her what happened, tell her the truth.
He also left messages that he would tell her where the victim could be found.

On November 8, 1996, Jerry Lee Brown and his son were scouting for deer in the Land
Between the Lakes area when they found a human skull. They reported their finding to Leeman
Lyons, an employee of the Forestry Open Land and Wildlife. Mr. Lyonsimmediately called for a
patrol car to go to the area where the skull had been found, and he also went to the area with the
Brownsand TV A police officer Joe Bridges. The witnesses described the areawhere the skull was
located as adensely wooded area approximately one-half milefrom alogging road. Detective Billy
Batson testified that the areain question was several hundred yardsfrom the Cumberland River and
was approximately 48.5 miles from the area where the victim disappeared.

TVA Investigator Greg Mathistook photographs of the crime sceneareaand found apair of
teal-colored shortson November 8. Thecrime scenewasnot processed, however, until thefollowing
day. During the search of the area, two sandals, aMinnie Mouse T-shirt that was turned inside out,
additional bones, two cigarette butts, an earring backing, a plastic tobacco container, black plastic
tape, and a hair mass were found. The tobacco container, the Doral-brand cigarette butt, and the
black tape were not found in theimmediate area of the remains. One cigarette butt was found near
the skull, but it was unmarked and was older and more deteriorated than the Doral-brand butt. The
Doral-brand cigarette butt was found approximately one hundred to three hundred yards from the
crime scene and was in better condition, even having ashes on it.

Forensic anthropologist Dr. Murray K. Marks headed thetesting of the skeletal remains. Dr.
Marks arrived at the scene and discovered the remains “ sandwiched between two layers of |eaves,”
the bottom layer from the year before and the top layer from the fall of 1996. The remains were
scattered around the scene, which is common where a person dies in the woods and remains for a
long period of time. Dr. Marks examined the skull and found that the victim was between 7.4 and



8.7 years of age. The victim had both baby and permanent teeth. The victim was a Caucasian, but
he could not determine the victim’s gender. Dr. Marks concluded that the remains had been in the
areabetween three and nine months. He examined the victim’ sdental recordsfrom 1993, but could
not make a positive identification from the records. At trial, Dr. Marks explained that the records
were from 1993, and children change dramatically in three years. However, he could not rule out
thepossibility that theremainswerethose of thevictim. Jeannie Meyer identified the shoes, T-shirt,
and shorts found at the scene as her daughter’s clothing.

TBI forensic scientists examined the articles of clothing found at the site, but fibersfrom the
clothing could not be matched to fibers taken from the defendant’s vehicle. TBI officials did,
however, find the presence of semen inside the crotch area of the shorts recovered from the site.
Mark Squibb, aserologist formerly withthe TBI, testified at trial that hefound fibersthat he believed
were har insde the shorts. A DNA profile could not be obtained from the semen stains.
Furthermore, DNA testing on the cigarette butt found near the remains was inconclusive. A DNA
profile was obtained from the Doral-brand butt, and the defendant was excluded as a possible donor
for that butt.

Forensic serologist Meghan Clement tested teeth recovered from the scene. Ms. Clement
compared the DNA sequence derived from the teeth with a blood standard submitted by Jeannie
Meyer. Clement determined that there was a maternal relationship between Ms. Meyer and the
donor of theteeth. Dr. Robert Lee, the Stewart County Medical Examiner, issued adeath certificate
for the victim. He concluded that the cause of her death was unknown.

FBI scientist Max Michael Houck tested fiber samples vacuumed from the defendant’s car
and the defendant’ s carpet at his residence and compared them with fibers taken from the victim’s
shorts. He identified light yellow carpet fibers in the samples taken from the defendant’ s car and
residencethat “ exhibited the same microscopic characteristicsand optical properties’ asfiberstaken
from thevictim’ sshorts. Although he could not identify the source of thefibers, thefibers appeared
to have the same properties and characteristics as samples taken from the living room carpet in the
defendant’s residence. Agent Houck testified that either the victim’s shorts had been in the
defendant’s living room, or the fibers had been transferred to the shorts through contact. He
explained that thefibers could have been transferred to the defendant’ s car viathe defendant’ s shoes
or clothing and then transferred to the victim’ s shorts if she came into contact with the defendant’s
car. Additionally, FBI chemist Ronald Menold tested the fibers forwarded to him by Agent Houck.
Hefoundthefibersfrom thevictim’ sshorts and the vacuumings of the defendant’ scar and residence
to be consistent in polymeric composition.

The defendant offered proof at trial that he was searching for ajob on July 8, 1996. Edra
Landon testified that whileshewasworking at Shelby’ sRiverside 66 service station on July 8, 1996,
aman dressed in awork uniform and driving ablue four-door truck entered the station to apply for
ajob between 4:00 and 4:15 p.m. Shesaidit wasaMonday. She saw the composite drawing of the
suspect in the victim’ s disappearance and called the police to advise that he had been in the service
station on July 8. She admitted on cross-examination that she could not be one hundred percent sure



that the defendant was the man who came into the store that day. Shetestified that only one person
responded to their ad for employment. Robert Landon confirmed hiswife' s account. He testified
that the man who visited the service station was wearing blue pants and amechanics shirt. Hetalked
to the man for approximately twenty minutes. Hefelt pretty sure that the man who camein looking
for work was the defendant. Once he realized that the defendant had been in the store, he called
Wilbur Meyer, thevictim’ sstepfather, whowasafriend of his. Ms. Landon’ sfather, EddieKingins,
also testified that he was at the store between 3:30 and 4:00 p.m. on July 8, 1996, and saw the
defendantinthestore. Healso testified that the defendant wasdriving abluefour-door pickup truck.
When he saw the defendant on the news two or three days | ater, he called his daughter.

Onrebuttal, Investigator Billy Batson testified that the defendant had stated that he had worn
blue jeans and a maroon and green tank top and tennis shoes on July 8, 1996. The defendant had
never suggested to Investigator Batson that he stopped at the service station to inquire about
employment. Further, there was no evidence that the defendant ever owned or used a blue pickup
truck.

Based on the foregoing evidence, the jury found the defendant guilty of first degree
premeditated murder, first degree felony murder in the perpetration of a kidnapping, first degree
felony murder in the perpetration of arape, especialy aggravated kidnapping, rape of a child, and
two counts of criminal impersonation.

Sentencing phase

During the sentencing phase of the trial, a criminal prosecutor from Gwinnett County,
Georgig, testified that the defendant had entered guilty pleas on two counts of aggravated assault in
Gwinnett County, Georgiaon April 12, 1991. The prosecutor testified that in Georgiathe el ements
of aggravated assault involve the use of violence to the person.

Jeannie Meyer testified that shelost her job asaresult of her daughter’ s disappearance and
murder and has remai ned unemployed sincethat time. Additionally, her husband had taken off from
work to assist in the search for her daughter. Shetestified that her two sons, Joshuaand Jeremy, had
experienced severe psychological trauma as a result of their sister’s death. Jeremy had been
diagnosed with post-traumatic stress disorder, depression, and anxiety. He had also been confined
to several mental hospital's, boys homes, and juvenilehomes. Joshua, the oldest son, wasvery angry
over hissister’s death.

Ms. Meyer explained that she could not sleep for a long time following her daughter’s
disappearance and felt powerless to protect her children. In addition to suffering from nightmares
following her daughter’ sdisappearance, sheasofelt very guilty and regretted | etting her go outside.
Shetestified that her daughter wasafriendly, happy, andwell-liked child. Additionally, shewasalso
very talented. She could play the guitar, organ, and drums and sang a solo in church every year.
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The defense called Mildred Denise Rogers to testify. Ms. Rogersis the defendant’ s sister.
She testified that she was now known as Samuale “Sam” Roger, but her legal name remained
Mildred Denise Rogers. She explained that she and her brother grew up in Louisiana and that she
was two years old when her parents divorced. Her mother remarried Danny Schexnayder. Ms.
Rogers was not fond of her stepfather, but the defendant was aways nice to him. The defendant
tried to gain the attention of Schexnayder, but he ignored the defendant. During the marriage,
Schexnayder became demanding, and their mother was only affectionate to them when Schexnayder
was not around.

The Schexnayders had two children together, Danny, Jr. and Martin. The defendant was not
allowed to play with Danny, Jr. It was following Danny, Jr.’s birth that Schexnayder became
“physical” with the Rogers children. Ms. Rogers witnessed Schexnayder pick up the defendant,
spank him, and drop him to the floor. At thistime, the defendant was five or six years old, and he
started to withdraw. Schexnayder would also hit the defendant in the face. Although Ms. Rogers
would yell at Schexnayder for hitting the defendant, their mother never intervened.

When the defendant was nine or ten, he ran away from home. Thereafter, his mother and
stepfather would chain him to hisbed. On one occasion, the defendant was chained to his bed for
acoupleof days. When the defendant would wet the bed, Schexnayder would take the mattress out
to the front yard and push the defendant’ sfaceinto it. Hewould chide the defendant by telling him
that they were going to | et everyone know that he wet the bed. On one occasion, Schexnayder made
asign saying the defendant had wet the bed and made him wear it for all the neighborsto see. The
defendant also began to defecate in his pants, and Schexnayder would rub the pants in the
defendant’s face. Mildred Rogers testified that Schexnayder began to hit the defendant with
anything that was within reach. Sherecalled that the defendant would often sit on his bed, holding
his knees, and rock back and forth. When the defendant was fifteen, Schexnayder beat him with a
pole until the defendant was bloody.

Ms. Rogerstestified that after the Schexnaydershad childrentogether, shenolonger felt that
she and the defendant were a part of the family. They were often deprived of food and told they
could not eat because their father had not sent their child support check. She remembered that on
one occasion their biological father tried to visit them, but when he arrived, their mother called the
police, telling them that he had not paid his support payments. As aresult, they did not get to see
their father. Schexnayder threatened to kill them if they told their father anything. Ms. Rogers
recalled that one Christmas their father sent her a drum set and the defendant a dirt bike. Shortly
thereafter, Schexnayder broke the drum set and sold the defendant’ sdirt bike. The defendant soon
began stealing motorcycles in the neighborhood.

Ms. Rogerstestified that she was sexually abused by Schexnayder’ s brother, Kenneth. She
did not know if the defendant was sexually abused also, but he would hide under the house when
Kenneth visited. Although their mother took them for counseling once, she became angry and left
when the therapist suggested that she needed help.
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Ms. Rogers began to steal and write bad checks once she left home. She had attempted
suicide on severa occasions and was confined to a mental hospital. She had been diagnosed with
multiplepersonality disorder and wasreceiving treatment. Shehad al so been diagnosed with bipolar
disorder, manic-depressive disorder, and borderline personality disorder. She had not been in any
legal trouble for ten or twelve years at the time of her testimony.

Ms. Rogerstestified that the defendant had gone AWOL fromtheNavy in 1980. During that
time, he had a serious automobile accident. He received head and eye injuries as a result of the
accident. She acknowledged that athough she had suffered an abusive upbringing, she had never
murdered or raped a child.

Lazarus Rogers testified that he married the defendant’ s mother, Cynthia, when she was
fifteen or sixteen and he was thirty-one or thirty-two. They divorced in 1961 before the defendant
was born. After the divorce, Cynthiareturned and told him she was pregnant with his child. They
reconciled, and the defendant was born in March 1962. In September of that year, they remarried.
Cynthialater told him that the defendant was not his son. In 1964, Cynthialeft him again and took
the children. 1n 1969, Cynthiaasked him for adivorce. At thetime, she wasliving with aman she
called her husband and with whom she had two children. Although he had not paid child support,
she had let him see the children until that time. Mr. Rogers testified that the defendant called him
on occasion and told him that his mother was not good to him, but Mr. Rogers claimed not to know
what was going on in the house.

Mr. Rogerstestified that the defendant ran away to his house once. The defendant told him
that his stepfather tried to beat him with a coat hanger. He said that the defendant was very
withdrawn and that he attempted to get apsychol ogical evaluation on the defendant when hewas 14.

Mr. Rogerstestified that the defendant’ s current wifewas much ol der than the defendant and
that she was very dominant. Hetestified that he was in the restaurant on July 8 when the defendant
camein. Herecalled that the defendant told hiswife that he was going to a cabinet shop to look for
work, and Mrs. Rogers became angry because she did not want him to go.

Thedefendant’ saunt, Peggy Ruth Page, testified that she never saw her sister, Cynthia, show
any affection toward the defendant or his sister. She acknowledged that she knew there was child
abusein the Schexnayder home. She further testified that on more than one occasion the defendant
was chained to his bed. Although the defendant never told her so, she believed that he had been
sexually abused.

The defendant’ s cousin, Deborah Lynn Miller, testified that she was six years older than the
defendant. She confirmed that there was unequal treatment of the Rogers children and the
Schexnayder children. She testified that the defendant’ s stepfather often yelled at him and called
him names. Although she had never witnessed abuse, she was later told that the children were
abused. Shealso testified that the defendant’ s mother told her that she did not love the defendant.
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Two of Mildred Rogers's friends testified. They corroborated the earlier witnesses
testimony that the defendant and his sister were not given attention by the Schexnayders. Oneof the
friends, Lynelle M eadows, testified that she believed that both the defendant and Mildred Rogershad
been sexually abused by their uncle Kenny.

The defendant’ s elementary school principal, Victoria Meares, testified that the defendant
was adiscipline problem. She testified that the defendant would often bite other children and was
called“Wolfie.” Shereferred the defendant to amental health clinic for counseling, but she did not
know if he ever received counseling. Shetestified that the defendant was not able to interact with
other childrenin an appropriate way and lacked social skills. Although the defendant’ s mother was
nice, Ms. Mearesdid not believethat the parentsgave her consistent, positive support indealingwith
the defendant’s problems. She never saw any signs of physical abuse, and the defendant never
reported any abuse.

Thomas Neilson, Ph.D., aclinical psychologist, was retained by the defense to evaluate the
defendant. Dr. Neilson spent twenty-four hours examining the defendant. He also interviewed the
defendant’s sister and her therapist and reviewed extensive records collected by the mitigation
gpecialist. Dr. Neilson testified that the defendant’s life had been very unstable. His parents
divorced when he was very young, and he changed homes very often. He lived in nine different
homesthefirst ten yearsof hislife and attended ten schools, including five elementary schools. He
did not have a chance to form friendships. As aresult of the foregoing, he experienced feelings of
insecurity and abandonment.

Dr. Neilson testified that the defendant performed poorly in school and received bad grades
for conduct. He was suspended several times for his conduct, including biting and hitting. Dr.
Neilson surmised that although he received some group therapy and speech therapy, the defendant
changed schools so often that the school system never had a real opportunity to respond to his
problems.

Dr. Neilsontestified that the defendant suffered physical, sexual, and emotional abuse. Both
the defendant and his sister reported being beaten by their stepfather. Moreover, the defendant’s
mother did littleto protect him from the abuse. Dr. Neilson testified that both the defendant and his
sister feared for their lives, which had asignificant effect over time. Thedefendant reported that his
stepfather beat him about the head with a baseball bat, and the defendant’ s sister said that she had
seen the stepfather hold the defendant against the wall and cut off his air until he passed out. Dr.
Neilson stated that the police were called to the Schexnayder’ s home forty times between 1972 and
1979. According to Dr. Neilson, the police records indicated the Schexnayder home was a “very
chaotic home environment.”

Dr. Neilson testified that the defendant said he and his sister were treated much differently
than their half-brothers. The defendant said that he was often punished for the acts of his half-
brothersand that he and hissister went unfed on several occasions. Thedefendant stated that hewas
often chained to his bed and that he would how! out of frustration. As aresult, he was given the
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nickname “Wolf.” Dr. Neilson also said that the defendant began to steal motorcycles in the
neighborhood after his stepfather sold the dirt bike that his father gave him.

Dr. Neilson testified that both the defendant and his sister reported being sexually abused by
their uncle. The defendant also reported that he was sexually and physically abused by the staff at
LouisianaTraining Ingtitute in the late 1970s. The defendant further claimed to have been sexually
abused by a man who gave him aride after he ran away from home. The defendant’s sister aso
believed that the defendant was sexually abused by a babysitter and someone who lived in the
neighborhood. Asaresult of theseinstances, the defendant suffered trauma. Dr. Neilson testified
that trauma can have along-term, permanent effect on the way the brain functions, which can cause
mood swings, irritability, and anger. Dr. Neilson also testified that children tend to imitate learned
behavior, including violence and abuse of children.

As aresult of apsychological evaluation, Dr. Neilson diagnosed the defendant with post-
traumatic stressdisorder, depressivedisorder NOS (* not otherwise specified”), dissociative disorder
NOS, and personality disorder NOS with antisocial and borderline features, also known as mixed
personality disorder. Based on letters the defendant wrote to his father when he was young, Dr.
Neilson believed the defendant dissociated. The defendant signed the letters “William Little” and
stated in the letters that he had two personalities — “Billy” and “William.” Although Dr. Neilson
concluded that the defendant dissociates, he doubted that he had “full blown dissociative identity
disorder.” Dr. Neilson assigned the defendant a GAF, global assessment of functioning, of fifty,
which is severely impaired.

On cross-examination, Dr. Neilson acknowledged that thiscasewashisfirst criminal forensic
case. He also admitted that in preparing his report, he relied upon alot of information supplied by
a capital mitigation specialist. Dr. Neilson did not personaly interview the defendant’ s mother,
stepfather, siblings or wife, but relied upon the mitigation speciaist’ s interviews of those people.

Dr. Nellson acknowledged that the defendant had spent a total of eleven years in prison
during his adult life, excluding his current incarceration. The defendant had been incarcerated in
Florida, Mississippi, and Georgia. During hisincarceration in Mississippi, a report noted that the
defendant’ s separate personality, “Billy,” was not “an integrated separate personality, but rather an
imaginary companion who getsthe blamefor doing antisocial things.” Dr. Neilson admitted that he
had never seen the defendant switch personalities. The defendant advised him, however, that he had
asked “Billy” if he knew anything about the crimes against the victim, and “Billy” denied any
involvement. Thedefendant also told Dr. Neilson that he had not committed the crimes against the
victim and that he had been pressured into giving afalse confession. Although Dr. Neilson did not
believe that the defendant’s dissociative disorder was directly related to the crimes against the
victim, he said it indicated the severity of the defendant’ s abuse and trauma.

Dr. Neilson testified that the defendant fell within the norma range of intellectud

functioning, had no intercranial abnormalities, had logical and coherent thought processes, and
expressed no delusional or paranoid ideas. Dr. Neillson admitted that the defendant’s MMPI test
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results suggested that the defendant exaggerated his symptoms possibly due to a cry for help or
malingering. Dr. Neilson did not believethat the defendant malingered, and hefound the MM PI test
results to be invalid. Dr. Neilson admitted that part of the defendant’s depression could have
resulted from hisincarceration and the charges pending against him. Dr. Neilson further admitted
that Dr. Caruso, the state’ s expert, had not diagnosed the defendant with any of the Axis| disorders
that he found.

Thedefenseal so called Dr. Cecile Guin, aschool social worker employed by Louisiana State
University, to testify as an expert in the field of social work and Louisiana's conditions of
confinement. Dr. Guin prepared the response on behalf of the State of Louisiana to a federa
investigation regarding the treatment of children in state institutions. While the defendant was at
Louisiana Training Institute (LTI) in 1978, there was severe abuse of the inmates. In fact, eight
guardswereterminated and three guardswereindicted for beating threejuveniles. Shetestified that
children were chained to their beds, hit with belt buckles, hung on clothes-lines, and “ popped” inthe
ear. In addition to officer-inmate violence, there was al so inmate-inmate violence.

Dr. Guin testified that the Louisiana juvenile facilities were essentially racially segregated
in 1978 but that the defendant, a Caucasian, had been put into the facility housing African-
Americans with the most serious offenses. Theinstitution did not provide adequate counseling or
treatment programs during the time the defendant was there. The defendant told Dr. Guin that he
had watched other inmates be abused and that he was unable to sleep at night because of fear. He
told Dr. Guin that people had attempted to abuse him sexually in the facility, but he denied ever
being raped or sexually abused.

Dr. Guin admitted on cross-examination that the defendant was at LTI for only eleven days
before the beating of the three inmates, which spurred the investigation into the facility. Following
that time, the facility was watched very closely.

Dr. Keith Caruso, aforensic psychiatrist, testified on behalf of the state. Heinterviewed the
defendant, hissister, hisfather, his estranged wife, and his high school principal. Heaso reviewed
the defendant’s prison records, school records, medical records, mental health records, military
records, policereports, and witness statements. Dr. Caruso diagnosed the defendant with anti-social
personality disorder and borderline personality disorder. Dr. Caruso testified that people with
borderline personality disorder are sensitive to abandonment with a tendency to feel empty. He
testified that the defendant felt abandoned by his biologica father and rejected when his sister |eft
home. He said the defendant felt rejected when hisfirst marriage ended and feared his marriage to
Mrs. Rogers was in jeopardy. At the time of the crimes in this case, the defendant was in an
abandonment crisis. Not only was the defendant fearful of his marriage ending, he was fearful that
hewas going to |ose the renewed rel ationship he had built with his biological father. According to
Dr. Caruso, Mrs. Rogers, the defendant’ s current wife, was a mother figure to him. At the time of
the crimes, the defendant was symbolically being abandoned by both his mother and father again.
Dr. Caruso theorized that the murder of the victim was aresponse to feeling so abandoned, which
caused the defendant to act out in ways that had been modeled for him.
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Dr. Caruso did not diagnose the defendant with post-traumatic stress disorder because hedid
not exhibit all of the symptoms. Also, Dr. Caruso did not believe that psychotic or dissociative
symptoms played arole in the crimes committed in this case.

Dr. Mark Cunningham, a clinical and forensic psychologist, testified regarding a violence
risk assessment he performed on the defendant. Hetestified that if the defendant were sentenced to
life imprisonment, he would be a capital offender in the general prison population and would be a
longterminmate. Thedefendant wasthirty-seven yearsold, and hisagewould substantially reduce
hisrisk level compared to other inmates. Further, the defendant did not have a history of assaultive
behavior while in prison, but he did have a history of minor disciplinary problems. Heaso had a
history of threatening to retaliate against other inmates who threatened him.  Dr. Cunningham
concluded that the defendant had an eight to seventeen percent chance of committing a violent act
of aserious nature whilein prison. He admitted on cross-examination that the defendant would be
a“significant risk” if left in the community. He agreed that if the defendant were in prison until a
very old age, hewould not likely commit future violent crimes. Dr. Cunningham also admitted that
the defendant had previously escaped from prison, which he considered as a factor against the
defendant. However, Dr. Cunningham did not believe that the defendant’s prior prison escape, his
prior criminal record, or his history of incarceration was a good predictor of violent conduct in
prison.

Juanita Rogers was called by the state as arebuttal witness. During her testimony, a letter
was read into the record that the defendant wrote to her while he was awaiting trial. The defendant
told her that if he had to “do time,” he would either be killed trying to escape from prison or he
wouldkill himself. Shealsotestified that during her marriageto thedefendant, he never told her that
he had been physically or sexually abused.

Lisa Sanders, the defendant’ s ex-wife, testified as a rebuttal witness for the state. During
their marriage, the defendant never told her he had been physically or sexually abused.

Thestatecalled Dr. William Bernet, who diagnosed the defendant with dissociative disorder,
pedophilia, malingering, and anti-social disorder. Dr. Bernet testified that he believed the defendant
was malingering hisdissociative disorder in order to makeit ssemworsethanitwas. Dr. Bernet did
not believe that the defendant was under extreme mental or emotional distress at the time of the
crimes in this case, and he did not believe that a connection existed between the defendant’s
dissociative disorder and the crimes committed against the victim. Dr. Bernet also stated that no
direct connection existed between the defendant’s difficult childhood and the crimes against the
victim. According to him, thetwo factorsthat played arolein the defendant committing the crimes
against the victim were the defendant’ s anti-social personality disorder and pedophilia

. SUFFICIENCY OF THE EVIDENCE

Thedefendant challengesthe sufficiency of the convicting evidence. Thedefendant contends
the evidence is insufficient to prove the convictions of premeditated murder, felony murder,
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especially aggravated kidnapping, and especially aggravated robbery. Thedefendant reliesprimarily
onthefact that the evidencewas circumstantial. The statearguesthat the evidenceissufficient. We

agree.

Our standard of review when the defendant questions the sufficiency of the evidence on
apped is “whether, after viewing the evidence in the light most favorable to the prosecution, any
rationa trier of fact could have found the essential elements of the crime beyond a reasonable
doubt.” Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979). We do not reweigh
the evidence but presume that the jury has resolved al conflicts in the testimony and drawn al
reasonabl e inferences from the evidence in favor of the state. See State v. Sheffield, 676 SW.2d
542, 547 (Tenn. 1984); State v. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Questions about
witnesscredibility wereresolved by thejury. See Statev. Bland, 958 S.\W.2d 651, 659 (Tenn. 1997).
A conviction may be based entirely on circumstantial evidence where the facts are “so clearly
interwoven and connected that the finger of guilt is pointed unerringly at the Defendant and the
Defendant alone.” State v. Reid, 91 SW.3d 247, 277 (Tenn. 2002) (quoting State v. Smith, 868
S.W.2d 561, 569 (Tenn. 1993)).

A. First degree premeditated murder and murder in the perpetration of Kidnapping

Thedefendant contendsthat the circumstantial evidenceinthiscaseisinsufficient to convict
him of premeditated first degree murder and murder inthe perpetration of kidnapping. Hebasesthis
argument on the fact that he confessed to an accidenta killing of the victim. The defendant asserts
that the“ proof does not excludethe reasonable hypothesisthat the victim was accidentally killed (as
the defendant aleged [in his statement]) and that she was aready dead when she was transported
from the placewheretheaccident occurred.” Therecord isdevoid, however, of proof that thevictim
was dead when the defendant |eft the area of the Meyer residence with the victim in his car.

The record shows that approximately five days before the victim's disappearance, the
defendant introduced himself to the victim as a police officer. The defendant offered to take the
victim and the other children present swimming and to shoot fireworks after meeting them briefly
and without the consent of any adults. The defendant returned to the victim’s residence shortly
before her disappearance. After talking briefly with the victim’s mother, the defendant walked to
an abandoned trailer near the victim’'s home, rather than leaving the area. Thereafter, by the
defendant’s own account, the victim entered his car. The defendant admits that he was the last
personto seethevictimalive. Thedefendant contended in hisstatement that after thevictim left his
car, he accidentally backed over her. His statement implied that the victim was alive after he ran
over her. However, instead of seeking medical help, he took her body and threw it over a bridge.
He also contended that one of the victim’ s shoes came off her foot and that hethrew it into the water
separately. However, whenthevictim’ sremainswerefound 48.5 milesaway, both of her shoeswere
found with her. The victim’'s T-shirt was found inside-out nearby, asif it had been taken off her.
Thevictim’ sshorts had semen stainson them, and afiber found on thevictim’ sshortswas consi stent
with a fiber sample from the defendant’s living room carpet. Moreover, Dr. Marks, a forensic
scientist, testified that the fact that the victim’ sfingernailswere found with the victim indicated that
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her body had decomposed in the woods at Land Between the Lakes. Additionally, the victims
remains were found several hundred yards from the river. Although the defendant |eft the area of
the Meyer residence sometime shortly after 2:00 p.m., he did not return home until approximately
6:00 p.m. The defendant’s wife testified that when he returned, blood was on his shirt, his pants
were muddy, the car was muddy, and a child’ s fingerprints could be seen on the passenger side of
the car’ swindshield. Based on the evidence, there is sufficient evidence from which the jury could
have concluded that the defendant’ s statement that he had accidentally killed the victim was untrue.
Moreover, there was sufficient evidence from which arational jury could have concluded that the
defendant kidnapped the victim near her home, drove her to the Land Between the Lakes area, and
killed her with premeditation and in the perpetration of the kidnapping.

B. Rape of achild and murder in the perpetration of rape

The defendant contends that the evidence is insufficient to support the convictions of rape
of achild and murder inthe perpetration of rape. The defendant bases hisargument on two theories:
the evidence against the defendant was entirely circumstantial and the court should have allowed
evidence that Jeremy Beard could have engaged in sexua acts with his sister before her
disappearance and therefore could have been the donor of the semen stains found on the victim’s
shorts. Thedefendant assertsthat if Jeremy Beard isnot excluded asapotential donor of the semen,
the proof is insufficient to establish that the defendant was the only potential donor of the semen
stains. Although the rape in this case is based on circumstantial evidence, we conclude that
sufficient evidence exists from which the jury could have found beyond areasonable doubt that the
defendant raped the victim and murdered her in the perpetration of the rape.

As previously noted, a conviction may be based entirely on circumstantial evidence where
the facts are clearly interwoven and connected so that the finger of guilt is pointed unerringly at the
defendant and the defendant alone. Reid, 91 S\W.3d at 277 (quoting State v. Smith, 868 S.W.2d
561, 569 (Tenn. 1993)). Furthermore, the defendant has the burden on appeal to show that the facts
contained in the record and the inferences drawn therefrom are insufficient, as a matter of law, for
any rationa trier of fact to have found the accused guilty beyond a reasonable doubt. State v.
Brewer, 932 SW.2d 1, 19 (Tenn. Crim. App. 1996).

The facts supporting the rape conviction are as follows. The defendant was the last person
to seethevictim aive. Thelast known location of the victim before her remains were found in the
woodswasthedefendant’ scar. Immediately before her disappearance, thevictim changedinto clean
shorts. Thereisno proof in the record that anyone other than the defendant had any contact with the
victim, a nine-year-old child, after she changed clothes. When the victim’s remains were found,
human semen stains were on the victim’s shorts. Meghan Clement, an expert in forensic serol ogy
and DNA analysis, testified that she was not able to perform a mitochondrial DNA analysis on the
semen stains because she could not obtain asequence from the stain. She explained that there were
four possible reasons that she was unable to obtain a sequence from the semen stain: the DNA was
too degraded; there was an insufficient quantity of DNA on the sample; therewasamixture of DNA
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in the sample, consisting of either two sources of semen or one source of semen and vaginal fluid
from the victim; or inhibitors prevented the sequence from being obtained.

The trial court found that because the defendant admitted to numerous law enforcement
officias and civilians that he was the last person to see the victim alive and because the victim’s
shorts were clean at the time of her abduction, the reasonable conclusion is that her abductor, the
defendant, is the source of the semen. The trial court further found that according to the expert
testimony, it was possible that asecond source of DNA was present in the victim’ sshorts, and it was
further possible that the victim’ s vaginal fluid and the perpetrator’ s semen were the two sources of
the DNA mixture. Based on theforegoing evidence, thetrial court found that “it was reasonablefor
the jurorsto conclude that the defendant penetrated the victim with his penis, g aculated inside her,
and returned her shortsto their original position, and that the DNA discovered in the crotch area of
the victim’'s shorts was due to a mixture of semen and vaginal fluid flowing from the victim’'s
vagina.” Given the evidence presented, we conclude that arational jury could have concluded that
the defendant raped the victim and murdered her in perpetration of the rape. The evidence is
sufficient to support the convictions of rape and murder in the perpetration of rape.

C. Aqgravating circumstances

The defendant contends that the evidence is insufficient to support two of the aggravating
circumstancesupon which thejury based the sentence of death. Specifically, the defendant contends
that the finding of the aggravating circumstances set forthin T.C.A. 88 39-13-204(i)(6) and 39-13-
204(i)(7) are not supported by the evidence and are tainted by error.

The defendant correctly notesin hisbrief that an underlying felony must be proven in order
for the jury to find that the defendant killed the victim to avoid arrest and prosecution under the
aggravating circumstance set forthin T.C.A. 8 39-13-204(i)(6). Again, the defendant asserts that
there is insufficient evidence of the underlying rape; therefore, he maintains that insufficient
evidence exists for proving the (i)(6) aggravator. We have aready concluded that the evidence of
rape was sufficiently proven for a conviction.

Similarly, the defendant contends that the evidence is insufficient to support afinding that
the murder was knowingly committed, solicited, directed, or aided by the defendant while the
defendant had a substantial rolein committing or attempting to commit any rape or kidnapping, the
(1)(7) aggravator. Thedefendant assertsthat because insufficient evidence existsfor the underlying
rape, the finding of this aggravating circumstance is tainted by error. Again, we have determined
that sufficient evidence supports his rape conviction. Accordingly, the defendant’ s assertions with
respect to the aggravating circumstances are without merit.

Considering the evidence in thelight most favorable to the state, we conclude that the proof

points the finger of guilt unerringly at the defendant and the defendant alone. Therefore, the
defendant’ s challenges to the sufficiency of the evidence are without merit.
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II. CHANGE OF VENUE

The defendant contends that the trial court erred by refusing to change the venue of thetrial
because of adverse pretrial publicity. A change of venue may be granted if it appears that “due to
undue excitement against the defendant in the county where the of fense was committed or any other
cause, afair trial probably could not be had.” Tenn. R. Crim. P. 21(a). A motion for change of
venueisleft to the sound discretion of thetrial court and the court’ sruling will be reversed on appeal
only upon a clear showing of an abuse of that discretion. State v. Howell, 868 S.W.2d 238, 249
(Tenn. 1993); State v. Hoover, 594 SW.2d 743, 746 (Tenn. Crim. App. 1979). The mere fact that
jurorshavebeen exposed to pretrial publicity will not warrant achange of venue. Statev. Mann, 959
SW.2d 503, 531-32 (Tenn. 1997). Similarly, prejudice will not be presumed on the mere showing
of extensive pretrial publicity. State v. Stapleton, 638 S.W.2d 850, 856 (Tenn. Crim. App. 1982).
In fact, jurors may possess knowledge of the facts of the case and may till be qualified to serve on
the panel. Statev. Bates, 804 S\W.2d 868, 877 (Tenn. 1991). Thetest is whether the jurors who
actually sat on the panel and rendered the verdict and sentence were prejudiced by the pretrial
publicity. State v. Crenshaw, 64 S.W.3d 374, 386 (Tenn. Crim. App. 2001); State v. Kyger, 787
SW.2d 13, 18-19 (Tenn. Crim. App. 1989). Furthermore, the scope and extent of voir direis also
|eft to the sound discretion of thetrial court. Statev. Smith, 993 SW.2d 6, 28 (Tenn. 1999). Jurors
who have been exposed to pretrial publicity may sit on the panel if they can demonstrateto thetrial
court that they can put aside what they have heard and decide the case on the evidence presented at
trial. Statev. Gray, 960 S.W.2d 598, 608 (Tenn. Crim. App. 1997).

In Statev. Hoover, 594 SW.2d 743 (Tenn. Crim App. 1979), this court set forth the factors
which should be considered to determine whether achange of venueiswarranted. The Hoover court
listed the following seventeen factors. the nature, extent, and timing of pretria publicity; the nature
of the publicity asfair or inflammatory; the particular content of the publicity; the degreeto which
the publicity complained of has permeated the area from which the venire is drawn; the degree to
whichthepublicity circulated outside the areafrom which the venireisdrawn; the time elapsed from
therelease of the publicity until thetrial; the degree of care exercised in the selection of thejury; the
easeor difficulty in selecting thejury; thevenire person’ sfamiliarity with the publicity and itseffect,
if any, upon them as shown through their answers on voir dire; the defendant’s utilization of his
peremptory challenges; the defendant’ sutilization of challengesfor cause; the participation by police
or by prosecution in the release of the publicity; the severity of the offense charged; the absence or
presence of threats, demonstrations or other hostility against the defendant; the size of theareafrom
which the venireis drawn; affidavits, hearsay or opinion testimony of witnesses; and the nature of
theverdict returned by thetria jury. Again, however, for thereto beareversal of aconviction based
upon aclaim that the trial court improperly denied a motion for a change of venue, the “ defendant
must demonstrate that the jurors who actually sat were biased or prejudiced against him.” State v.
Evans, 838 S.W.2d 185, 192 (Tenn. 1992).

The defendant contends that pretrial publicity concerning his criminal history, including
allegationsof prior sexual abuseof children, washighly prejudicial andinadmissible. Thedefendant
also asserts that the community from which the jury was drawn was a small community that had
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three cases of missing children, al young girls, at the time of the victim’s disappearance, which
caused a climate of undue excitement. Most of the pretrial publicity concerning this case was
published during the victim’s disappearance. The selection of the jury included questions to
determine if any potential juror had been prejudiced by pretria publicity. The defendant does not
cite to any area of the record to support an allegation that the jury panel was prejudiced by pretrial
publicity. Infact, he does not even allege that any of the jurorswho sat on his case were prejudiced
by the pretrial publicity cited. After our review of the record, we cannot find any proof that any of
the jurors were prejudiced. Mere speculation that some of the jurors may have been exposed to
pretrial publicity does not warrant anew trial. See Crenshaw, 64 SW.3d at 386. Therecord fails
to support the defendant’ s allegation that the jury panel was prejudiced by pretria publicity.

[I1. DEFENDANT'SSTATEMENTSTO POLICE

The defendant contends that the trial court erred in failing to suppress his oral and written
statements to the police following a polygraph examination. He argues that the authorities
interrogation of him changed from non-custodial to custodial following a polygraph examination.
Thedefendant admitsthat approximately threeto three and one-half hours beforethe polygraph test,
while hewas being interrogated in anon-custodia setting, the police had properly Mirandized him.
However, the defendant contendsthat because he was given no further Mirandawarningsfollowing
the polygraph examination and change in status of the interrogation, his subsequent statements to
the police should have been suppressed.

On July 11, 1996, Sergeant Clifton Smith visited the defendant at his place of employment
to ask him questions about the victim’s disappearance. Following a conversation with Sergeant
Smith, the defendant agreed to speak with him at the Criminal Justice Center. The defendant drove
himself to the Criminal Justice Center, where he met and spoke with several officersfrom differing
law enforcement agencies.

Soon after questioning began, the defendant said that he was the man for whom they were
searching, the man depicted in the composite sketch that had been published. Sergeant Smith then
read the defendant hisMirandarights. The defendant signed aform waiving hisMirandarights, and
he signed forms consenting to a search of his vehicle and his residence. The time noted on the
waiver of rightsformis 11:18 am. Upon further interrogation, the defendant admitted that he had
been inthe areawherethevictim waslast seen, but he denied any involvement in her disappearance.

After the defendant was advised of hisrights, F.B.I. Special Agent Brett Murray questioned
the defendant. The defendant went with Agent Murray and other officers to his residence for the
search. While at the defendant’s residence, Agent Murray asked the defendant to consent to a
polygraph examination, and the defendant consented. The defendant then accompanied Agent
Murray to the federa building for the administration of the polygraph examination. Before the
polygraph test, Special Agent Hooker obtained the defendant’ s written consent to administer the
test. Thedefendant wasnot readvised of hisMirandarights. Agent Hooker conducted the polygraph
examination of the defendant at approximately 2:35 p.m. on July 11, 1996. Agent Hooker testified
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that he did not advise the defendant of his rights before the examination because the defendant was
not in custody and was free to leave.

Following the polygraph examination, Agent Hooker advised the defendant that some of his
answersindicated deception. Thereafter, the defendant told Agent Hooker that he had hit thevictim
with his car, driven over her, and killed her. Agent Hooker requested that Agent Murray and
Investigator Batson enter the room and question the defendant. The defendant was interrogated at
length by them, and he made several additional incriminating statements. In those statements, the
defendant said that he had accidentally run over the victim, that she had difficulty breathing when
he placed her in the passenger side of his car, and that he had driven her to a bridge over the
Cumberland River where he threw her body into the water. Around 3:30 or 4:00 p.m., the officers
asked the defendant to reduce his statementsto writing, and the defendant complied. Agent Murray
testified that the defendant was not threatened, intimidated, or promised anything in exchange for
hisstatements. Agent Hooker confirmed Agent Murray’ stestimony. Agent Murray further testified
that after the defendant gave his written statement, he considered the defendant to be under arrest
and not freeto leave. Investigator Batson testified that because hewas under theimpression that the
defendant had been advised of hisrights before the polygraph test, he did not repeat them after the
test. Agent Puckett alsointerrogated the defendant following the polygraph test, and hetestified that
he understood that the defendant had been advised of hisrights before thetest. He said he was not
aware of when the Miranda warnings had been given. All of the officers agreed that the defendant
was not intoxicated at any point during the interrogation. They further testified that he was not
coerced into giving the statement or threatened during the interrogation.

On July 12, 1996, the day following the polygraph examination, the defendant was
guestioned by Agent Murray. Agent Murray readvised the defendant of his Mirandarights before
thequestioning. Duringthisquestioning, the defendant basically confirmed hispreviousstatements,
but he also gave an additional statement. Init, he corrected his earlier statement by adding that the
victim had been in his car before the accident for about five minutes, during which time they talked.
Later that same day, the defendant, accompanied by his appointed attorney, went with law
enforcement officials to the Meyer residence where he reenacted his account of what happened on
July 8, 1996. The defendant then accompanied the officersto the bridge from which he claimed he
had thrown the victim’ sbody. The defendant’s account of the eventsleading to the victim’' sdeath
was consistent with his statements from the previous day.

The defendant filed apre-trial motion to suppress his oral and written statements. Inruling
on the motion, the trial court determined that the defendant had not been coerced into giving the
statements, was not held for an unusually long period of time, was not deprived of food or water, and
was not harmed by the officers. The court further ruled that additional Miranda warnings were not
required under the circumstances of the case.

The defendant essentially gavetwo setsof statements: the statementsgivenon July 11, 1996,

following the polygraph examination and the statements given on July 12, 1996. The statements
given following the polygraph examination were given severa hours after the defendant had been
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advised of his Mirandarights. None of the law enforcement officials readministered the Miranda
warnings before the polygraph examination or before interrogating the defendant immediately
following the examination. The United States Supreme Court has ruled that thereis no per serule
requiring police to readminister Miranda warnings before a post-test interview with the polygraph
examiner, but rather, the question of voluntariness and the adequacy of the warnings should be
decided by looking at the totality of the circumstances. Wyrick v. Fields, 459 U.S. 42, 103 S. Ct.
394 (1982). Thiscourt has held that additional Miranda warnings were not required during a post-
polygraph interrogation when the interrogati on was deemed to be non-custodial. See Statev. David
J. Forrester, No. 01C01-9801-CC-00031, Humphreys County (Tenn. Crim. App. Apr. 29, 1999).

A defendant’s right against compelled self-incrimination is protected by both the United
States and Tennessee Constitutions. Statev. Blackstock, 19 S.W.3d 200, 207 (Tenn. 2000). Asour
supreme court has explained:

In Mirandav. Arizona, 384 U.S. 436, 444, 86 S. Ct. 1602, 1612, 16
L. Ed. 2d 694 (1966), the United States Supreme Court held that “the
prosecution may not use statements, whether exculpatory or
incul patory, stemming from custodial interrogation of the defendant
unless it demonstrates the use of procedura safeguards effective to
secure the privilege against self-incrimination.” The procedura
safeguards must include warnings prior to any custodia questioning
that an accused has the right to remain silent, that any statement he
makes may be used against him, and that he has the right to an
attorney.

Blackstock, 19 SW.3d at 207. However, the rights protected by Miranda may be waived by an
accused if the waiver is made voluntarily, knowingly, and intelligently. Miranda, 384 U.S. at 444,
86 S. Ct. at 1612. Whether awaiver has been made voluntarily, knowingly, and intelligently must
be determined by thetotality of the circumstances surrounding theinterrogation. Statev. Van Tran,
864 S.W.2d 465, 472-73 (Tenn. 1993); Statev. Benton, 759 SW.2d 427, 431-32 (Tenn. Crim. App.
1988). Further, atria court’s decision on a motion to suppress will be upheld unless the evidence
in the record preponderates against it. State v. Odom, 928 SW.2d 18, 23 (Tenn. 1996).

The trial court in this case found that the defendant had not been coerced into giving the
statements, was not held for an unusually long period of time, wasnot deprived of food or water, and
was not harmed by the officers. The court aso ruled that additional Miranda warnings were not
required under the circumstances of the case. Nothing in the record indicates that the oral and
written statements given to the law enforcement officers following the post-polygraph interview
were not voluntarily, knowingly and intelligently made. The defendant asserts that he should have
been given additional Mirandawarnings beforethe statementswere given. However, the defendant
had been given the warnings approximately five hours before making the statements, and he had
waived hisrights. Law enforcement officials are not required to give an accused repeated Miranda
warnings during an interrogation once the accused has been advised of the rights and has waived
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them. See Statev. Aucoin, 756 SW.2d 705, 709-10 (Tenn. Crim. App. 1988); State v. Pride, 667
SW.2d 102, 104 (Tenn. Crim. App. 1983); Reavesv. State, 523 S.W.2d 218, 220 (Tenn. Crim. App.
1975); State v. Willie Claybrook, No. 3, Crockett County (Tenn. Crim. App. Feb. 5, 1992), app.
denied (Tenn. May 4, 1992). Accordingly, the trial court did not err in denying the defendant’s
motion to suppress the statements.

In any event, we note that the defendant also confirmed his statements the next day after
having been readvised of his Mirandarights and made new statements. Furthermore, the defendant
accompanied law enforcement officialsto the areawhere he aleged he had run over thevictim with
his car and to the bridge from which he aleged he had thrown the victim’s body. At each of the
sites, he reenacted his version of what had transpired on the day the victim disappeared. These
reenactments were consistent with the oral and written statements he had previously given.
Significantly, the defendant’s court-appointed attorney was present with him during the
reenactments. A review of the record reveals no evidence that the July 12 statements were
involuntarily made. Accordingly, the statements, which confirmed and included the previousday’ s
statements, need not be suppressed.

IV. DEFENDANT'SSTATEMENTSTO THIRD PERSONS

The defendant contendsthat thetrial court erred in refusing to suppress statements he made
to hisfamily, the victim’ sfamily, and the presswhile hewasinjail. Heassertsthat membersof his
family, the victim’s family, and the press acted as agents of the state in securing statements from
him, and, accordingly, the statements should have been excluded from thetrial.

The proof showsthat after defendant’ sarrest, he made collect telephone callsto thevictim’'s
mother, Jeannie Meyer, and Ms. Meyer’s husband, Wilbur Meyer, from jail. After the telephone
calls began, the Meyers contacted the authoritiesto determineif they could record the calls. There
isno proof that thelaw enforcement officias suggested that the M eyersrecord the conversations or
even continue to accept the collect calls. Infact, Ms. Meyer testified that two officers advised that
she did not have to talk with the defendant, and one of those officers even urged her not to speak
with the defendant. Ms. Meyer said she continued to accept the calls because she wanted to locate
her daughter’ sbody. The Meyerstestified that they gave thetapesto the authoritiesto help with the
investigation. The state did not introduce the tape recordings at trial. Additionally, the defendant
sent aletter to Wilbur Meyer in which he denied killing the victim.

The defendant also contacted reporter David Ross, who worked with the Clarksville Leaf
Chronicle. Mr. Rossinterviewed the defendant and tape recorded theinterview. Mr. Rosstestified
that no one encouraged or requested him to speak with the defendant. He did not contact any law
enforcement authorities about hisinterview until it was completed. Hetestified that he only turned
over atranscript of hisinterview to authoritiesfor the purpose of helping to locate thevictim’ sbody.
Mr. Ross admitted that he spoke with the Meyers and shared information with them. The defendant
asserts that Mr. Ross “through the Meyers, aso became a state agent.”
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Finaly, the defendant contends that his own mother and step-brother became state agents
when they drove to Tennessee from Louisiana to speak with him following his arrest. The
defendant’ s step-brother testified that he met with the defendant in an attempt to find out what had
happened and to determineif he could help find thevictim. Cynthiaand David Schexnayder did not
contact the authorities until after they had met with the defendant. After their meeting with the
defendant, the Schexnayders agreed to give authorities a statement about their conversations.

The Sixth Amendment guarantees the accused the right to rely on counsel as a*“medium”
between the accused and the state following the initiation of formal charges. Massiah v. United
States, 377 U.S. 201, 84 S. Ct. 1199 (1964). The United States Supreme Court and this court have
held that incriminating statements may not be deliberately elicited from an accused by action of the
state, as such action amounts to an interrogation. Id.; State v. Webb, 625 SW.2d 281, 284 (Tenn.
Crim. App. 1980). Thiscourt determined in Webb that the authorities had subverted the accused' s
right to counsel when they placed an undercover agent in ajail cell with the accused who elicited
statements from the accused. Webb, 625 SW.2d at 284. However, the facts of this case are far
different from the facts in Massiah and Webb.

Thestatedid not direct, elicit, or otherwise attempt to procure statementsfrom the defendant
through any of the subject persons. The defendant contacted the Meyers and David Ross. Neither
the Meyersnor David Rosswere asked by the stateto elicit information from the defendant. Instead,
the authoritiesdiscouraged Jeannie M eyer from communicating with thedefendant. Thedefendant’s
family members, Cynthia and David Schexnayder, visited the defendant in jail on their own in an
attempt to get information about the location of thevictim’sbody. The Schexnaydersdid not go to
the authorities with their information until following their meeting. Thereisno proof in the record
to substantiate the defendant’ s arguments that the Meyers, David Ross, or the Schexnayders acted
as state agents. Accordingly, the trial court was correct in concluding that the defendant’s
constitutional rightswerenot viol ated by the admission of statementsthe defendant voluntarily made
to the subject parties. Thisissueiswithout merit.

V. EXCLUSION OF PROSPECTIVE JURORS FOR CAUSE

Prospectivejurors Marita Washington and Jeannie Green were excused for cause by thetrial
court based on their opposition to theimposition of the death penalty. The defendant arguesthat the
exclusion of thesejurorsviolated his constitutional rights. Specifically, the defendant contendsthat
the statefailed to meet its burden of proving that thesetwo jurors’ viewswould substantially impair
their ability to carry out the law as required by Wainwright v. Witt, 469 U.S. 412, 424, 105 S. Ct.
844, 852 (1985).

In determining when a prospective juror may be excused for cause because of his or her
viewson thedeath penalty, the standard is“whether thejuror’ sviewswould prevent or substantially
impair the performance of his duties as ajuror in accordance with his instructions and his oath.”
Statev. Austin, 87 SW.3d 447,472 -73 (Tenn. 2002) (citing Wainwright v. Witt, 469 U.S. 412, 424,
105 S. Ct. 844, 852 (1985)). “[T]his standard likewise does not require that a juror’s biases be
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proved with ‘unmistakable clarity.’” Id. at 473. However, the trial judge must have the “definite
impression” that a prospective juror could not follow thelaw. Statev. Hutchison, 898 SW.2d 161,
167 (Tenn. 1994) (citing Wainwright, 469 U.S. at 425-26, 105 S. Ct. at 853). Findly, the trial
court’s finding of bias of a juror because of his or her views concerning the death penalty are
accorded apresumption of correctness, and the defendant must establish by convincing evidencethat
thetrial court’ s determination was erroneous before an appellate court will overturn that decision.
State v. Alley, 776 SW.2d 506, 518 (Tenn. 1989), cert. denied, 493 U.S. 1036, 110 S. Ct. 1758
(1990).

A. Prospective Juror Washington

Prospective juror Marita Washington expressed her views on the imposition of the death
penalty inresponsesto ajuror questionnaire and during individual voir dire. Ms. Washington stated
on the juror questionnaire that she was opposed to the death penalty but willing to consider its
imposition under appropriate circumstances. Ms. Washington also stated on the questionnaire that
shewas strongly opposed to the death penalty and believed it should not beimposed, but she asserted
that she could set aside her personal feelings and follow the law as instructed by the court. Ms.
Washington further stated on the questionnaire that she thought the death penalty should never be
imposed, but aslong asthelaw provided that punishment, she could voteto imposethedeath penalty
if shebelieved “it was warranted in a particular case, depending on the evidence, the law, and what
| learned about the defendant.” Her questionnaire reflected that she did not believe that death was
too severe a punishment for any defendant convicted of first degree murder.

Thefollowing exchangetook place between the court and Ms. Washington during voir dire:

The Court: Okay. And you have already said now - the
Genera asked you to give an example of a
kind of case where you think you could vote
for the death penalty and you couldn’t think of
one, but if the evidence in this case was such
that you felt like yes, in this case the State has
proven beyond areasonabledoubt that thereis
one or more aggravating circumstances and
they have aso convinced you beyond a
reasonabl e doubt that those -- the aggravating
circumstance outweighs the mitigating
circumstance, okay? And you are saying to
yourself, based on that, what this instruction
says is that the verdict of the jury shall be
death? At that pointintime, if that’show you
see the case, are you going to then be saying
well, | know that’s what the law says and |
know that’ s what the Judge says and we went
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through al these questions but I just feel so
strongly against the death penalty that | just
couldn’'t -- | could not sign off on aform and
sentence somebody to death? Think you
could sign the form if you thought the proof
was there?

Prospective Juror: No.

The Court: So in all honesty then, thisisthe last thing that | am
goingtoask you, | promiseyou. Doyoufed likeyour
persona view on capital punishment would either
prevent or substantially impair the performance of
your duties as ajuror in this case?

Prospective Juror:  Substantially impair.
The Court: Substantially impair. Okay.

The defendant contends that Ms. Washington must have misunderstood* the last question
asked by the court, but thereisno proof in therecord to substantiatethisallegation. Ms. Washington
admitted that her persona views on the death penalty would substantially impair the performance
of her dutiesasajuror. Thus, Ms. Washington’ sresponses to the voir dire questioning support her
dismissal under Wainwright. After reviewing the record, we conclude that prospective juror
Washington met the standard for dismissal. See Hutchison, 898 SW.2d at 167.

B. Prospective Juror Green

Prospective juror Jeannie Green responded on the juror questionnaire that she was strongly
opposed to the death penalty, but she also responded that she could set aside her personal feelings
and follow the law as instructed by the court. Like prospective juror Washington, Ms. Green
responded that she could vote to impose the death penalty if she believed “it was warranted in a
particular case, depending on theevidence, thelaw, and what | learned about thedefendant.” During
voir dire, Ms. Green responded to questionsregarding theimposition of the death penalty asfollows:

THE COURT: All right. So, if you're a juror on this case,
now, Ms. Green, and the State convinces you

! The defendant contends that because M. W ashington was born in Germany, and English is her second
language, she misinterpreted the question as being required to choose between the possibilities that her views would

either prevent or substantially impair her performance as a juror.
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beyond areasonable doubt, first of all, that the
Defendant is guilty of first degree murder and
that thereis one or more statutory aggravating
circumstances — now, that’s legal language,
but that’ swhat I’ m required to explain to you
at thistime. And further that they convince
you in your mind that the statutory
aggravating circumstance or circumstances
outweigh any mitigating evidence beyond a
reasonabl e doubt, what theinstructionswould
say to you as ajuror is your verdict shall be
death. You understand that’s what you’'d be
looking at on the jury instructions?

MS. GREEN: Uh-huh. Yes.

THE COURT: Now, you’ ve aready told me that you have a
personal belief that | would say is against the
death penalty.

MS. GREEN: Right.

THE COURT: Would your personal belief beso strong that it

would interfere with your ability to vote for a
death sentence even if the evidence and the
law pointed in that direction?

MS. GREEN: | haveto vote against it, Sir.

THE COURT: All right.

MS. GREEN: I"m sorry.

THE COURT: All right. Can you think —you don’t have to
apologizeat al. Likel sad, it'sjust —

MS. GREEN: Well, I will.

THE COURT: We just want to know what your view is. Would —

can you think of any circumstances where you'd be
able to vote for a death sentence?
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MS. GREEN:

THE COURT:

MS. GREEN:

THE COURT:

MS. GREEN:

THE COURT:

MS. GREEN:

THE COURT:

MS. GREEN:

THE COURT:

MS. GREEN:

THE COURT:

MS. GREEN:

THE COURT:

MS. GREEN:

THE COURT:

If he actually come out and said he did it himself.
Nobody else. No newspaper; no nothing; just him
then I'd go for the death penalty.

Okay. So, in your mind what you're — what you're
basicaly saying isif the defendant himself said —

Uh-huh.

— | killed somebody, --

Uh-huh.

— then you could consider for the —
Right.

All right.

Uh-huh

And, of course, now, the law doesn’t say that
adefendant has to admit to it.

Right. Right. | realizethis.

But you're— | guess, we' ve got another little
conflict here between the law and what you —
what your personal beliefs might be?
Uh-huh.

That doesn’t mean that your personal belief is
wrong, but | just need to know if your
personal belief would interfere with your
ability to follow the law. Do you think it
would?

| think s0, because | am not —I’'m not for the
death penalty.

Okay.
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MS. GREEN:

THE COURT:

MS. GREEN:

THE COURT:

MS. GREEN:

THE COURT:

MS. GREEN:

THE COURT:

STATE:

MS. GREEN:

STATE:

MS. GREEN:

STATE:

MS. GREEN:

STATE:

MS. GREEN:

| really am not.

WEe've got two moreto go. I'll tell you what
we'regoingto do, Ms. Green, I’'mgoingtolet
the lawyers ask you afew questions.

Okay.

Andyou just keep answering them as honestly
asyou haveto me.

Okay.

And then I'll figure out what to do in afew
minutes; okay?

All right. Fine.

Genera Brollier?

Ms. Green?

Yes.

You've said that you' re strongly opposed to
the death penalty, and you’ re not for the death
penalty. Isthat based on a matter of religious
faith?

Yes, I'm Catholic

Okay. And would you say that it would be
difficult for you, then, to — as the Court has
told you the law in the —

Uh-huh.

— State of Tennessee does impose the death
penalty in some situations.

Uh-huh.

30



STATE:

MS. GREEN:

STATE:

MS. GREEN:

STATE:

MS. GREEN:

STATE:

MS. GREEN:

STATE:

MS. GREEN:

STATE:

MS. GREEN:

STATE:

MS. GREEN:

STATE:

MS. GREEN:

STATE:

MS. GREEN:

AndasaCatholicyou do not believethe death
penalty should be imposed, | assume?

Right.

Now, so, there' s aconflict between the law of
Tennessee and your faith.

Right.

And you may be asked if you'reajuror in this
case to make a decision that would bring that
conflict right, just right up to you, --

Uh-huh.

— and you'd have to decide whether you're
going to follow the law or are you going to
follow your faith?

Uh-huh.

Do you seeit in those terms?

Yeah, I'm still against the death penalty. If
it's—

Okay. That’swhat I’'m asking.
— against the State of Tennessee I’ m sorry.

So, what you're saying is you would follow
the faith — your faith, your Catholic faith —

Right.
— above the law of Tennessee?
Right.
Okay.

Sure would.

31



STATE: Ms. Green, as| understand it then, you said —
okay. I'm going to leave it at that, Your
Honor. Thank you.

THE COURT: All right.

After reviewing the record, we conclude that Ms. Green met the standard for dismissal. See
Hutchison, 898 S.W.2d at 167.

VI. CROSS-EXAMINATION OF THE VICTIM’SBROTHER, JEREMY BEARD

The defendant contends that the trial court violated his constitutional rights by limiting the
cross-examination of the victim’s brother, Jeremy Beard, regarding his sexual activity with the
victim, histreatment for mental illness, incidents of inappropriate sexua behavior, and solicitation
of another to engage in kidnapping and rape. The defendant contends that the victim’ sbrother told
acounselor or therapist that his biological father had taught him how to have sex with the victim,
that he had had sex with thevictim, and that hisbiological father had watched the sexual actsasthey
were committed. The state asserted at trial that the evidence only showed that Jeremy Beard’'s
mother reported to a mental health professional that her son had made such commentsto her. Ina
jury-out hearing, Jeremy Beard repeatedly stated that he could not remember if he had ever made
such comments. The defendant asserted that Jeremy Beard had made the commentsto a counselor
or therapist in February 1997, while receiving treatment following the victim’'s murder. Jeremy
Beard admitted that at the time of trial, he was living in aresidentia treatment facility and that he
had lived in severa mental hospitals, detention centers, and group homes. He testified that his
mother had accused him of attempting inappropriate conduct toward his stepfather, but he could not
recall the specific alegations by hismother. He denied that he was prohibited from being placed in
afoster home where small children were present, but he admitted that he thought about sex al the
time. The defense attempted to introduce aletter Jeremy Beard had written to Quinton Donaldson,
who was once asuspect in the case, asking Donal dson to kidnap and rape him. Thedefendant asserts
that he sought to introduce the foregoing evidence to show that someone other than himself was
responsible for or had the motive to commit the crimes committed against the victim.

The trial court precluded the defendant from questioning Jeremy Beard on the issue of his
prior sexual activity with thevictim. The court ruled that if it happened, it was*remotein time and
irrelevant and possibly confusing to thejury and inadmissible.” Initsorder denying the defendant’s
motion for new trial, the court expanded itsruling. It stated that the questioning was inadmissible
under thethird party defensetheory, it lacked rel evance, and any minimal relevancewas substantially
outweighed by the danger of creating unfair prejudice and misleading the jury. The trial court
essentially concluded that the evidence was inadmissible under Rules 401, 403 and 404(b), Tenn.
R. Evid.
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Regarding thethird party defense theory, thetrial court noted that the defendant could prove
by competent evidence that another person committed or was inclined to commit the offense in
guestion. See Statev. Spurlock, 874 S\W.2d 602, 612 (Tenn. Crim. App. 1993). However, it quoted
State v. Carruthers, 35 SW.3d 516, 575 (Tenn. 2000) (appendix) for the proposition that “[t]he
evidence must be the type that would be admissible against the third party if he or shewereontria,
and the proof must be limited to facts inconsistent with the [defendant’s] guilt.” The trial court
believed that any argument that Jeremy Beard was involved in the victim’s disappearance was
unpersuasive under the evidence, and the court was not convinced that any assumed sexual interest
he had in the victim wasinconsistent with the defendant’ sguilt. Also, thetria court concluded that
the evidence was not admissible because it would not be admissiblein atrial of Jeremy Beard under
Rule404(b), Tenn. R. Evid., becauseit was propensity evidence. We concludethat the evidencewas
not barred under Rule 404(b).

The Tennessee Supreme Court has held that Rule 404(b) does not bar evidence of crimes,
wrongs, or acts by a person other than the defendant. State v. Stevens, 78 S.W.3d 817, 837 (Tenn.
2002) (stating that 404(b) does not apply when athird party defenseis at issue); State v. DuBose,
953 SW.2d 649, 653 (Tenn. 1997). Moreover, the court has concluded that the admissibility of
evidence that implicates a person other than the defendant for the crime is governed solely by the
Rules of Evidence, not by a stricter standard. State v. Powers, 101 SW.3d 383, 394-95 (Tenn.
2003). Weview thisto mean that, asfar asrelevance is concerned, evidence that has atendency to
make the fact of another perpetrator more probable than not would be admissible. See Tenn. R.
Evid. 401. Obvioudly, the extent of its inconsistency with the defendant’ s guilt would bear on the
probative value of such evidence, which would beimportant when atrial court weighsthe probative
value against the danger of pregjudice or confusion in order to determine admissibility under Rule
403, Tenn. R. Evid.

Therefore, the remaining issues regarding evidence of Jeremy Beard’'s alleged sexual
behavior with the victim relate to its relevance and whether its probative value was substantially
outweighed by the danger of prejudice or confusion. See Tenn. R. Evid. 401 and 403. Inthe present
case, the defendant wanted to question Jeremy Beard about, and otherwise to prove, his having sex
withthevictiminthepast. From this, the defendant wanted the jury to infer that Jeremy Beard had
sex with the victim so as to be the source of the semen found in the victim’s shorts or, at least, to
doubt whether the defendant raped the victim.

At this point, we must note that the factua premise to the defendant’s argument is largely
unsubstantiated by the record. Defense counsel told the court that records existed showing that
Jeremy Beard told others that his father taught him to have sex with the victim. Reference was
particularly made to one record apparently indicating that he had told his mother, who, in turn, had
told his counselor. However, the records are not in the record on appeal. Also, as noted, Jeremy
Beard was questioned about histelling others about such offense, but he said he did not remember
doing so. However, he was not asked if he, in fact, ever had sex with the victim and, if so, when.
Moreover, his mother was never asked if her son had told her that he had had sex with the victim.
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Thus, the defendant’ s proffer of evidence and the record before us show almost no support for the
defendant’ s claims about Jeremy Beard’ s past conduct.

The trial court noted that, even if true, any conduct about which Jeremy talked to others
occurred no later than 1994, sometwo years before the victim’ sabduction and death. Thetria court
considered the eventstoo remotein timeto makeit “ more probabl e that Beard kidnapped, raped, and
murdered, [the victim] two or more yearslater. Assuming the defendant could meet [the relevance]
standard, the minimal relevance of this remote conversation is substantially outweighed by the
danger of creating unfair prejudice and misleading thejury. See Tenn. R. Evid. 403.” However, the
trial court aso noted that the defendant “failed to establish that the evidence was relevant for any
purpose other than showing action in conformity with a character trait.” Although this comment
related to thetrial court’sanalysis of the evidence under Rule 404(b), it indicates that the evidence
had probative value by showing propensity. As previously noted, although such evidence is
inadmissible relative to the defendant under Rule 404(b), it would not apply to evidence against
Jeremy Beard. Under these circumstances, wearenot confident that thetrial court correctly analyzed
the nature of the evidence and its admissibility if the underlying allegationsweretrue. We believe,
though, the record is inadequate for us to conclude that the defendant suffered prejudice.

As previoudly indicated, the evidence submitted by the defendant was minimal and its
relevance quite tenuous. The events attributed to Jeremy Beard at his father’s direction occurred
approximately two years before the victim's death. Without more recent evidence, such
circumstances lead mainly to speculation, not inference, that the purported conduct continued in the
absence of their father until the time of the victim’s death. Unquestionably, the proof shows that
Jeremy Beard wasnot involved in hissister’ sabduction. Also, theevidencereflectsthat she changed
her clothesjust before she was kidnapped. In thisregard, although the evidence would not exclude
apossibility that Jeremy Beard was the donor of the semen in the victim’s shorts, the record does
not support a rational basis for such a possibility. The defendant has failed to show that he was
prejudiced by the exclusion of evidence regarding Jeremy Beard.

The defendant also contends that the trial court erred in excluding testimony and evidence
of a letter written by Jeremy Beard asking Quinton Donaldson to kidnap and rape him. The
defendant arguesthat “[t]hefact that Beard wrote such aletter . . . issomewhat probative of whether
Donaldson may have beenimplicated in thevictim’ sdisappearance.” Tennessee Rules of Evidence
401 provides. “*Relevant evidence' means evidence having any tendency to make the existence of
any fact that isof consequenceto the determination of the action more probable or |ess probable than
it would be without the evidence.” Thefact that Jeremy Beard wrote aletter to Quinton Donaldson
asking Donaldson to kidnap and rape him does not have the tendency to make the assertion that
Donaldsonwasinvolvedinthevictim’ skidnapping, rapeand murder more probable. Thetrial court
ruled that the letter from Beard to Donaldson was not inconsistent with the defendant’ s guilt, that
the letter was irrelevant under Rule 401, and that the letter was inadmissible under a third party
defense theory. We conclude that the trial court did not err in excluding the letter.



The defendant makestwo final argumentswith respect to evidence regarding Jeremy Beard.
First, he asserts that the jury was deprived of evaluating the victim impact evidence presented by
Jeannie Meyer that Jeremy Beard had to receivetreatment rel ated to hissister’ sdeath and thefamily
had spent thousands of dollarsfor medical billsasaresult. Thedefendant arguesthat thejury should
have been provided with the evidence that Jeremy Beard had psychological problems before his
sister’s death. We note, though, that the defendant did not present this argument during the
sentencing phase and that the record does not contain evidence of Jeremy Beard's psychological
history and treatment. Second, the defendant arguesthat the absence of evidence of Jeremy Beard's
sexual history with the victim affected the jury’s sentencing determination adversely to him. He
points to the fact that two of the aggravating circumstances depended upon a finding that the
defendant had committed or attempted to commit rape. Hearguesthat the excluded evidencewould
have cast doubt on his guilt for the crime of rape, which also affected the jury’s capital sentencing
decision. Again, we note that the defendant did not present this argument during the sentencing
phase. In any event, we do not believe the record shows that the defendant was prejudiced by the
exclusion.

VIl. PHOTOGRAPHSOF VICTIM

A. Photographs of victim's skull

The defendant contends that the tria court erroneously admitted eight photographs of the
victim’'s skull in the wooded area where it was found. The state argues that it introduced the
photographs of the skull, which was intact and not fractured, to rebut the defendant’ s claim that he
had accidentally run over the victim and thrown her body intheriver, to support thetestimony of Dr.
Marks and hisidentification of the victim, and to depict the location of the areawhere the skull was
found. The tria court ruled that the photographs were not particularly gruesome and that any
prejudicial effect wasminimal. Thetrial court stated on the record: “We do have adead child and
adecomposed body and a skeleton and so all things considered, | am going to let [the photographs]
in.”

Theadmissibility of relevant photographs of victims and the crime sceneiswithin the sound
discretion of the trial judge, and his or her ruling on admissibility will not be disturbed on appeal
absent a showing of an abuse of that discretion. Statev. Carruthers, 35 S.W.3d 516, 576-57 (Tenn.
2000), cert. denied, 533 U.S. 953 (2001); Statev. Van Tran, 864 S.\W.2d 465, 477 (Tenn. 1993), cert.
denied, 511 U.S. 1046 (1994); Statev. Banks, 564 S\W.2d 947, 949 (Tenn. 1978). Asthe Supreme
Court stated in Carruthers, the modern trend isto vest more discretion in thetrial judge' s rulings
on admissibility. Carruthers, 35 SW.3d at 577 (citing Banks, 564 S.W.2d at 949); Statev. Michadl
Carlton Bailey, No. 01C01-9403-CC-00105, Dickson County (Tenn. Crim. App. July 20, 1995), app.
denied (Tenn. Jan. 8, 1996).

Evidence is relevant if it has “any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable than it would be
without the evidence.” Tenn. R. Evid. 401. However, relevant evidence “may be excluded if its
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probativevalueissubstantially outwei ghed by thedanger of unfair prejudice, confusion of theissues,
or misleadingthejury.” Tenn. R. Evid. 403. Prgjudicial evidenceisnot excluded asamatter of law.
Carruthers, 35 S.\W.3d at 577 (citing Statev. Gentry, 881 S\W.2d 1, 6 (Tenn. Crim. App. 1993)). The
court must still determinetherelevance of the visual evidence and weigh its probative value against
any undue prejudice. Id. Theterm “undue prejudice” has been defined as*[a]n undue tendency to
suggest decision on an improper basis, commonly, though not necessarily, an emotional one.”
Banks, 564 SW.2d at 950-51.

In Banks, the Supreme Court gavethetrial courts guidancefor determining theadmissibility
of relevant photographic evidence. A tria court should consider: the accuracy and clarity of the
picture and its value as evidence; whether the picture depictsthe body asit wasfound; the adequacy
of testimonial evidencein relating the facts to the jury; and the need for the evidence to establish a
primafacie case of guilt or to rebut the defendant’ s contentions. Banks, 564 SW.2d at 951. Inthis
case, al of the photographs at issue are accurate and clear, and they have substantial evidentiary
value. The photographs depict the areain which the skull was found. They support the testimony
of Dr. Marks' testimony asto theidentity of thevictim aswell asthat of Jerry Lee Brown who found
theremains. We believe that the photographs are not particularly gruesome and that the probative
value of the photographs was not substantially outweighed by the danger of unfair prejudice,
misleading of the jury, or confusion of the issues. The trial court did not abuse its discretion in
admitting the photographs.

B. Life photograph

The defendant also challenges the introduction of a photograph of the victim taken during
her lifetime. The defendant claimsthat the photograph served only to inflame the jurors and appeal
to their emotions. The state responds that the photograph was probative of the impact the victim’s
death had on family membersand to show those unique characteristicswhich provideabrief glimpse
into the life of the victim. The Tennessee Supreme Court has held:

[g]enerdly, victim impact evidence should be limited to information
to show those unique characteristics which provide a brief glimpse
into the life of the individua who has been killed, the
contemporaneous and prospective circumstances surrounding the
individual’s death, and how those circumstances financialy,
emotionally, psychologically or physically impacted upon members
of the victim’'s immediate family.

Neshit, 978 SW.2d at 887. In this case, the photograph was introduced to provide a brief glimpse
intothelifeof thevictim, asallowed by Neshit. Moreover, the photograph admittedin thiscasewas
the same photograph the defendant signed to acknowledge that the picture depicted the girl he had
claimed he ran over and threw into theriver. The court did not err in alowing the introduction of
this photograph.
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VI, “INTENTIONAL” ELEMENT OF FIRST DEGREE PREMEDITATED MURDER

The defendant contends that the trial court erroneously instructed the jury on the definition
of the*intentional” element of first degree premeditated murder, which resulted inaviolation of his
constitutional rightsto trial by jury, due process, and freedom from cruel and unusual punishment.
The defendant has the constitutional right to a trial by jury under both the United States and
Tennessee Constitutions. See State v. Garrison, 40 S.W.3d 426, 432 (Tenn. 2000) (citing U.S.
Const. amend. VI; Tenn. Const. art. I, sec. 6). Tennesseelaw requiresthat all issues of fact betried
and determined by twelvejurors. Id. Accordingly, adefendant hasaright to acorrect and complete
chargeof thelaw, in order that each issue of fact raised by the evidence will be submitted to thejury
on proper instructions. 1d. (citing Statev. Ted, 793 S\W.2d 236, 249 (Tenn. 1990)). Asthis court
recently stated, however, the jury instructions given at trial should not be measured against a
standard of perfection. Statev. Robert Faulkner, No. W2001-02614-CCA-R3-DD, Shelby County
(Tenn. Crim. App. Sept. 26, 2003). Instead, we must determineif the challenged jury charge fairly
defined the legal issuesinvolved and did not mislead thejury. 1d. (citing Statev. Hall, 958 S\W.2d
679, 696 (Tenn. 1997); Otisv. Cambridge Mut. FireIns. Co., 850 S.W.2d 439, 446 (Tenn. 1992)).

Thetrial court instructed thejury pursuant to Tennessee Pattern Jury Instructions asfollows:
For you to find the defendant guilty of [first degree premeditated
murder], the state must have proven beyond a reasonable doubt the
existence of the following essentia el ements:
(2) that the defendant unlawfully killed Jacqueline Annette Beard,;
and
(2) that the defendant acted intentionally. A person acts
“intentionally” when that person acts with a conscious objective or
desire either to cause a particular result or to engage in particular
conduct
and
(3) that the killing was premeditated.
See T.P.I.-Crim. 7.01(b) (4th ed. 1995) (emphasis added).
Specificaly, the defendant contends that the instruction on the definition of “intentionally”
erroneously informed thejury that they can convict the defendant of first degree premeditated murder
based on a finding that he “acted with a conscious objective to engage in a particular conduct,”

which lessened the state’ s burden of proof. The defendant cites State v. Page, 81 SW.3d 781, 786
(Tenn. Crim. App. 2002), in which this court held that thetrial court’ sinstruction on the el ement of
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“knowing” for second degree murder was reversible error when the court defined “knowingly” as
including adefendant’ s awareness (1) that his conduct is of a particular nature, (2) that a particular
circumstance exists, or (3) that his conduct was reasonably certain to cause the result. 1d. at 786.
Thiscourt noted that second degreemurder isaresult-of-conduct offense, asopposed to anature-of-
conduct offensg, i.e., the defendant must be aware that his or her conduct is reasonably certain to
cause death in order to befound guilty. 1d. at 788. Becausetheinstruction in Page allowed the jury
to convict on second degree murder based only upon awareness of the nature of the conduct or
circumstances surrounding the conduct, the state argued the nature of the conduct, and the evidence
was contested as to the defendant’ s mental state, this court remanded the case for anew trial.

This court has previously considered the holding of Page in the context of a conviction for
first degree murder. See State v. Hill, 118 SW.3d 380 (Tenn. Crim. App. 2002); State v. Robert
Faulkner, No. W2001-02614-CCA-R3-DD, Shelby County (Tenn. Crim. App. Sept. 26, 2003); State
V. Paul Graham Manning, No. M2002-00547-CCA-R3-CD, DeKalb County (Tenn. Crim. App. Feb.
14, 2003), app. denied (Tenn. Dec. 15, 2003). In each case, the court has concluded that an
instruction as to the “nature of the conduct” relative to first degree murder is irrelevant and
constitutes error because it improperly lessensthe state’ s burden of proof. Hill, 118 S\W.3d at 385;
Robert Faulkner, slip op. at 33; Paul Graham Manning, slip op. a 9. However, the court has
distinguished thefacts of each casefrom thefacts of Page and concluded that the error was harml ess.

Significantly, the present case is distinguishable from Page because the jury convicted the
defendant of first degreepremeditated murder, not second degreemurder. Relativeto premeditation,
thetrial court instructed the jury as follows:

A premeditated act isone done after the exercise of reflection
and judgment. Premeditation meansthat the intent to kill must have
been formed prior to theact itself. Itisnot necessary that the purpose
to kill preexist in the mind of the accused for any definite period of
time. Themental state of the accused at thetime heallegedly decided
tokill must be carefully considered in order to determine whether the
accused the was sufficiently free from excitement and passion as to
be capable of premeditation. If the design to kill was formed with
premeditation, it isimmaterial that the accused may have beenin a
state of passion or excitement when thedesign wascarriedinto effect.
Furthermore, premeditation can befound if thedecisiontokill isfirst
formed during the heat of passion, but the accused commits the act
after the passion has subsided.

Thus, afinding of premeditation requires the jury to have concluded that the defendant “ displayed
apreviousy formed design or intent to kill.” Hill, 118 SW.3d at 385-86. As determined earlier,
sufficient evidence exists in the record for the jury to have concluded that the defendant, who had
introduced himself to the victim as a police officer, kidnapped the victim, drove her aimost fifty
miles away, raped her, and then intentionally and with premeditation caused the death of thevictim.
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The evidence in this case sufficiently supports the jury charge as to a finding of result-oriented
conduct. Inthiscase, asopposed to Page, thejury determined that the defendant had a preconceived
design to commit the murder of the victim, resolving the issue of intent to cause death favorably to
the state. Accordingly, thisissue does not require reversal.

IX. FAILURE TO INSTRUCT VEHICULAR HOMICIDE ASA LESSER INCLUDED
OFFENSE OF FIRST DEGREE MURDER

Theright to jury instructions on lesser included offensesisbased, in large measure, upon the
constitutional right to trial by jury. See Tenn. Const. art. I, 8 6; State v. Bowles, 52 SW.3d 69, 77
(Tenn. 2001). The question of whether a given offense should be submitted to the jury as alesser
included offense is a mixed question of law and fact. State v. Rush, 50 S\W.3d 424, 427 (Tenn.
2001) (citing State v. Smiley, 38 S.W.3d 521 (Tenn. 2001)). The standard of review for mixed
guestionsof law and fact isde novo with no presumption of correctness. Id.; seeaso Statev. Burns,
6 SW.3d 453, 461 (Tenn. 1999). Thetrial court has a duty “to give a complete charge of the law
applicable to the facts of acase.” Statev. Harbison, 704 S.W.2d 314, 319 (Tenn. 1986); see aso
Tenn. R. Crim. P. 30. In addition, the trial court has a statutory duty to instruct the jury on al
applicable lesser included offenses. See T.C.A. § 40-18-110.

At the close of proof, the defendant asked that the court charge the jury on the elements of
vehicular homicide. The defendant asserted that vehicular homicide was alesser included offense
of first degree murder. The trial court denied the defendant’ s request for instruction of vehicular
homicide as alesser included offense of first degree murder. In denying the request, thetrial court
found that vehicular homicide was not alesser included offense of first degree premeditated murder
under the test set forth by the Supreme Court in Burns, 6 SW.3d at 466-67. The trial court
specifically determined that vehicular homicide contained the statutory element of operation of an
automobile, which was in addition to the statutory elements of first degree murder.

In Burns, our supreme court adopted a modified version of the Model Penal Code in order
to determine what constitutes alesser included offense:

An offenseis alesser-included offenseif:

(@) dl of its statutory elements are included within the statutory
elements of the offense charged; or

(b) it fails to meet the definition in part (&) only in the respect that it
contains a statutory element or elements establishing

(1) a different mental state indicating a lesser kind of culpability;
and/or

(2) aless serious harm or risk of harm to the same person, property or
public interest, or

(c) it consists of

(2) facilitation of the offense charged or of an offense that otherwise
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meets the definition of lesser-included offense in part (a) or (b); or
(2) an attempt to commit the offense charged or an offense that
otherwise meets the definition of lesser-included offense in part ()
or (b); or

(3) solicitation to commit the offense charged or an offense that
otherwise meets the definition of lesser-included offense in part (@)
or (b).

Burns, 6 S.W.3d at 466-67.

After thetrial in this case, this court held that vehicular homicide is not a lesser included
offense of first degree murder. State v. Harvey Phillip Hester, No. 03C01-9704-CR-00144,
Hamilton County (Tenn. Crim. App. Mar. 22, 2000). The court analyzed the statutory elements of
vehicular homicide and first degree murder, as required by Burns and explained as follows:

Under our statutory scheme, theterm* criminal homicide’” means*“the
unlawful killing of another person which may befirst degree murder,
second degree murder, voluntary manslaughter, criminally negligent
homicide, or vehicular homicide.” Tenn.CodeAnn. §39-13-201. First
degree murder is defined as follows:
(a) (1) apremeditated and intentiona killing of
another;

(2) a killing of another committed in the
perpetration of or attempt to perpetrate any first
degree murder, arson, rape, robbery, burglary, theft,
kidnapping, aggravated child abuse or aircraft piracy;
or

(3) akilling of another committed astheresult
of the unlawful throwing, placing or discharging of a
destructive device or bomb.

(b) No culpable mental stateisrequired for a
conviction under subdivision (a)(2) or (a)(3) except
the intent to commit the enumerated offenses or acts
in such subdivisions.

By comparison, the statute prohibiting vehicular homicide
provides, in pertinent part, as follows:
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(a) Vehicular homicideis the reckless killing
of another by the operation of an automobile, airplane,
motorboat or other motor vehicle:

(1) Astheproximateresult of conduct creating
asubstantial risk of death or serious bodily injury to
aperson; or

(2) As the proximate result of the driver's
intoxication as set forth in 8§ 55-10-401. For the
purposes of this section, "intoxication" includes
alcohol intoxication as defined by § 55-10-408, drug
intoxication, or both.

Tenn. Code Ann. § 39-13-213. Vehicular homicide, of course,
requires the “operation of an automobile, airplane, motorboat, or
other motor vehicle....” That element is not necessary for the
conviction of either first degree murder or second degree murder. In
Dominy, our supreme court placed emphasis upon the defendant's
constitutional right to be given notice of the offense or offenses
charged. 6 SW.3d at 476; see also State v. Hill, 954 SW.2d 725,
727 (Tenn. 1997). It observed that Tenn. Code Ann. § 40-30-202
required indictments to “state the facts constituting the offense in
ordinary and concise language ... in such a manner as to enable a
person of common understanding to know what isintended, and with
that degree of certainty which will enablethe court, on conviction, to
pronounce the proper judgment....” Dominy, 6 SW.3d at 476, n.6;
seeaso Tenn. R. Crim. P. 31(c) (“ The defendant may befound guilty
of an offense necessarily included in the offense charged or of an
attempt to commit either the offense charged or an of fense necessarily
included therein if the attempt is an offense.”). Our supreme court
cited with approval Howard v. State, 578 SW.2d 83, 85 (Tenn.
1979),and its holding that “an offense is necessarily included in
another if the elements of the greater offense, as those el ements are
set forth in theindictment, include, but not are not congruent with, all
the elements of the lesser.” Dominy, 6 SW.3d at 476. In other
words, the offenseislesser includedif “all its elements are contained
within the elements of the offense charged in the indictment.” 1d.

Because vehicular homicide contains a statutory element not
contained in first degree murder, that is, “the operation of an
automobile, airplane, motorboat or other motor vehicle,” vehicular
homicideisnot alesser included offense. That additional el ement has
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nothing to do, of course, with the mental state of the defendant or the
harm or risks to the victim. An indictment charging first degree
murder would not be sufficient to support a conviction of vehicular
homicide. Thus, the trial court here was not in error by refusing to
charge to the jury the offense of vehicular homicide.

Harvey Phillip Hester, slip op. at 13-15. The defendant acknowledgesthiscourt’ sholdingin Hester,
but asks this court to reverse that decision. The defendant also seeks an exception to Burns,
maintaining that the application of Burnsto his case deprived him of the right to present a defense.
We conclude, however, that Harvey Phillip Hester reflects the correct law and that no basis exists
to provide an exception to Burns for vehicular homicide.

X. CONSTITUTIONALITY OF T.C.A. §39-13-204

Thedefendant contendsthat T.C.A. 8 39-13-204(f), providing that thejury must unanimously
agree that the aggravating circumstances do not outweigh the mitigating circumstances in order to
imposealifesentence, and T.C.A. 8 39-13-204(h), prohibiting thetrial court frominforming thejury
as to the effect of a nonunanimous verdict in the sentencing phase, violate his state and federal
constitutiona rights to afair trial. Further, the defendant argues that Tennessee's death penalty
statutes violate the holdings of McKoy v. North Carolina, 494 U.S. 433, 100 S. Ct. 1227, 1233
(1990), and Maryland v. Mills, 486 U.S. 367, 108 S. Ct. 1860 (1988), in that they require the jury
to agree unanimously that the aggravating circumstances do not outweigh the mitigating
circumstances before providing for a sentence less than death. See T.C.A. 8§ 39-13-204(f)(2)-(2).
These arguments have been rgjected by the Tennessee Supreme Court. State v. Keen, 31 SW.3d
196, 233 (Tenn. 2000); State v. Brimmer, 876 SW.2d 75, 87 (Tenn. 1994); State v. Hall, 958
S.W.2d 679, 718 (Tenn. 1997); State v. Cazes, 875 S.W.2d 253, 269 (Tenn. 1994); State v. Smith,
857 SW.2d 1, 22-23 (Tenn. 1993); State v. Harris, 839 SW.2d 54, 76-77 (Tenn. 1992); State v.
Thompson, 768 S.\W.2d 239, 250 (Tenn. 1989).

X1. IMPOSITION OF DEATH PENALTY

Finaly, the defendant contends that the death pendlty is unconstitutional because it is
imposed in adiscriminatory manner. The Supreme Court has rejected this argument and held that
the death penalty is not imposed in a discriminatory manner as to economics, race, geography or
gender. State v. Hines, 919 SW.2d 573 (Tenn. 1995); Cazes, 875 SW.2d at 269; Smith, 857
S\w.2d at 22-23.

XI1. CONSTITUTIONALITY OF PROPORTIONALITY REVIEW
The defendant contends that the proportionality review mandated by T.C.A. 8 39-13-206 is
inadequate because it fails to apply meaningful standards for assessing whether adeath sentenceis

disproportional. The supreme court set forth the criteria for determining whether a sentence is
proportional in Statev. Bland, 958 S.\W.2d 651, 667-68 (Tenn. 1997). Thedefendant challengesthe
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adequacy of Tennessee' s proportionality review and the criteriaset forth in Bland, but the supreme
court has rejected this challenge on numerous occasions. See Brimmer, 876 SW.2d at 87; Cazes,
875 SW.2d at 270-71; Harris, 839 SW.2d at 77.

XI11. REVIEW PURSUANT TO T.C.A. 8§ 39-13-206(c)

For areviewing court to affirm theimposition of adeath sentence, T.C.A. 8§ 39-13-206(c)(1)
requires a determination that:

(1) the sentence was not imposed in an arbitrary fashion;

(2) the evidence supports the jury’s finding of statutory aggravating
circumstance(s);

(3) the evidence supports the jury’s finding that the aggravating
circumstances outweigh any mitigating circumstances; and

(4) the sentence is not excessive or disproportionate to the penalty
imposed in similar cases.

The sentencing phasein the present case was conducted pursuant to the procedure established inthe
applicable statutory provisions and rules of criminal procedure. We conclude that the sentence of
death, therefore, was not imposed in an arbitrary fashion. Moreover, the evidence indisputably
supports the aggravating circumstances.

Additionally, we are required by T.C.A. § 39-13-206(c)(1)(D), and under the mandates of
Bland, 958 S.W.2d at 661-674, to consider whether the defendant’s sentence of death is
disproportionate to the penalty imposed in similar cases. See Statev. Godsey, 60 S.W.3d 759, 781-
82 (Tenn. 2001). The comparative proportionality review isdesigned to identify aberrant, arbitrary,
or capricious sentencing by determining whether the death penalty in a given case is
“disproportionateto the punishment imposed on othersconvicted of thesamecrime.” Statev. Stout,
46 S.W.3d 689, 706 (Tenn. 2001) (citing Bland, 958 S.W.2d at 662 (quoting Pulley v. Harris, 465
U.S. 37,42-43,104 S. Ct. 871,875 (1984))). If acaseis” plainly lacking in circumstances consi stent
with those in cases where the death penalty has been imposed,” then the sentence is
disproportionate.” Stout, 46 S.W.3d at 706 (citations omitted).

The Tennessee Supreme Court hasexplained comparative proportionality review asfollows:

In conducting a comparative proportionality review, we begin with
the presumption that the sentence of death is proportional with the
crime of first degree murder. State v. Hall, 958 S.W.2d 679 (Tenn.
1997). A sentence of death may be found disproportionateif the case
being reviewed is “plainly lacking in circumstances consistent with
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thosein similar casesin which the death penalty has previously been
imposed.” Id. citing State v. Ramsey, 864 S.W.2d 320, 328 (Mo.
1993). A sentence of death is not disproportionate merely because
the circumstances of the offense are similar to those of another
offense for which a defendant has received a life sentence. State v.
Bland, 958 SW.2d 651 (Tenn. 1997) (citing State v. Carter, 714
SW.2d 241, 251 (Tenn. 1986)). Our inquiry, therefore, does not
require afinding that a sentence “less than death was never imposed
inacasewith similar characteristics.” Bland, 958 S.W.2d at 665. Our
duty “is to assure that no aberrant death sentence is affirmed.” 1d.
(citing State v. Webb, 238 Conn. 389, 680 A.2d 147, 203 (Conn.
1996)).

Our proportionality review is neither arigid nor an objective test.
Hall, 958 SW.2d at 699. There is no “mathematical formula or
scientificgrid,” and we are not bound to consider only casesin which
the same aggravating circumstances were found applicable by ajury.
Id.; State v. Brimmer, 876 SW.2d 75, 84 (Tenn. 1994). This Court
considers many variables when choosing and comparing cases.
Bland, 958 S.W.2d at 667. Among thesevariablesare: (1) the means
of death; (2) the manner of death (e.g., violent, torturous, etc.); (3) the
motivation for the killing; (4) the place of death; (5) the similarity of
the victims circumstances including age, physica and mental
conditions, and the victims' treatment during the killing; (6) the
absence or presence of premeditation; (7) the absence or presence of
provocation; (8) the absence or presence of justification; and (9) the
injury to and effects on non-decedent victims. 1d.; Hall, 958 S.w.2d
at 699. Factors considered when comparing characteristics of
defendantsinclude: (1) the defendants’ prior criminal record or prior
criminal activity; (2) the defendants’ age, race, and gender; (3) the
defendants mental, emotional or physical condition; (4) the
defendants' involvement or role in the murder; (5) the defendants
cooperation with authorities; (6) the defendants remorse; (7) the
defendants knowledge of helplessness of victim(s); and (8) the
defendants' capacity for rehabilitation. Id.

State v. Hall, 976 SW.2d 121, 135 (Tenn. 1998).

We have compared the circumstances of the present case with the circumstances of similar
cases and conclude that the sentence of death in this case is proportionate to the sentencesimposed
insimilar cases. Seee.q., Statev. Keen, 32 SW.3d 196 (Tenn. 2000) (where the defendant pleaded
guilty to murder in the perpetration of rape of an eight-year-old child and the jury found aggravating
circumstances (i)(1) and (i)(5) and sentenced defendant to death); State v. Irick, 762 SW.2d 121
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(Tenn. 1988) (jury convicted defendant of aggravated rape and murder of seven-year-old child and
jury found aggravating circumstances (i)(1), (i)(5), (i)(6) and (i)(7) and sentenced defendant to
death); State v. Coe, 655 S.W.2d 903 (Tenn. 1983) (jury convicted defendant of aggravated rape,
aggravated kidnapping and murder in the first degree of an eight-year-old child and found
aggravating circumstances (i)(1), (i)(5), (i)(6), and (i)(7) and sentenced defendant to death). But see
Statev. Paul William Ware, No. 03C01-9705-CR-00164, Hamilton County (Tenn. Crim. App. Apr.
20, 1999) (jury convicted defendant of rape and murder of four-year-old victim and sentenced him
to life without parole, but the defendant was under the influence of intoxicants at time of murder),
app. denied (Tenn. Nov. 22, 1999); State v. James Lloyd Julian, I, No. 03C01-9511-CV-00371,
Loudon County (Tenn. Crim. App. July 24, 1997) (defendant was sentenced to life without parole
where defendant raped and murdered three-year-old victim, but defendant was under influence of
marijuana and acohol at the time of crimes), app. denied (Tenn. Apr. 20, 1998). After reviewing
these and other cases, we are of the opinion that the penalty imposed by the jury in this case is not
disproportionate to the penalty imposed for similar crimes.

CONCLUSION

We have considered the entire record and conclude that the sentence of death has not been
imposed arbitrarily, that the evidence supportsthejury’ sfinding of the statutory circumstances, that
the evidence supportsthejury’ sfinding that the aggravating circumstances outweigh the mitigating
circumstances beyond a reasonable doubt, and that the sentence is proportionate. We have also
reviewed all issues raised by the appellant and conclude that no reversible error exists. In
consideration of the foregoing and the record as awhole, we affirm the judgments of the trial court
and the sentence of death imposed by the jury.

JOSEPH M. TIPTON, JUDGE
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